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Unification of the Judiciary—The Nation’s 
Greatest Need 


Model Act Creating One Great Court of Justice From 
the Existing Parts of a Complex, Unorganized 
System of the Average State 





Except in a few of our smaller and 
older states there has been no admin- 
istrative unity in our judicial depart- 
ments since territorial days. The need 
was not felt when a very small corps 
of judges rode the circuits and then con- 
vened to hear appeals. But at 
step in evolution since those primitive 
times the need for unified administra- 
tive authority has become more 
phatic, until in our generation we have 
in most states a large number of loeal- 
ized judges, who, with the reviewing 
judges, constitute an extensive and com- 
plex system. 


every 


eMi- 


There has been no serious 
difficulty with respect to the essential 
judicial function; jurisdiction and 
venue defined; only procedural 
steps are to be blamed if efficiency 1s 
impaired, 

Administration, however, which 
should be thoroughly organized like any 
official unorganized, 
sonal and lacking unity. 


are 


business, is per- 
A brief sur- 
vey of the situation in the average state 
for unified 
We find a large num- 
ber of judges working in loeal courts 
with no administrative direction and no 
administrative relations between the in- 
ferior, nisi prius and appellate depart- 
ments, 


discloses a total disregard 


administration. 


The need for more judges and 
courts has been met from time to time 
by enactments increasing the complexity 
of the system. In some states there are 
of specially 
which no two are alike. 


eourts of 
In some states 


scores ereated 
there are single counties in which seores 
of judges sit with little or no authority 
over administration and 

Throughout the 
whole system there is no person and no 
group that is responsible for the im- 


consequently 
no real responsibility. 
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portant and constantly growing business 
of administering justice. There is vir- 
tually no keeping of state judicial sta- 
tisties. 

No argument is required to prove 
the need for unifying the judicial de- 
partment so that every judge may feel 
that he is part of a state-wide system, 
working with his numerous colleagues 
in the single great service of rendering 
justice efficiently. The only question is 
as to practical means. A _ straightfor- 
ward solution of the problem involves 
constitutional change. It is not easy 
to interest the publie in judicial reform 
sufficiently to secure amendment of a 
constitution, and constitutional econven- 
tions are not frequent. But a great deal 
can be accomplished toward unification, 
with immediate benefits, by establishing 
judicial councils. Even where they have 
only advisory power they ean do much 
to unify the judiciary. They ean sur- 
vey the system as a whole, draft stat- 
utes as needed, and advise the courts 
as to policies making for unified ad- 
ministration. 

Ideally the judicial council should it- 
self have a great deal of administrative 
It should institute and ad- 
minister a system of recording data in 
all courts. Tt should supervise the trans- 
fer of judges and so utilize the full 
judicial power of the state and prevent 
Tt might 
well have the rule-making power, which 
involves a funetion largely administra- 


power. 


local congestion of ealendars. 


five in character. In faet, a state ju- 
having a judicial couneil with 
such powers would virtually be unified 
by that very faet. 
that our judicial councils are 
likely to acquire added powers as they 


dieiars 


It is eneouraging to 
realize 
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prove their worth. One of the latest, the 
California Judicial Council, has begun 
its work with a very extensive survey 
looking to the virtual supervision of the 
administrative function, which is now so 
essential and has been for such a long 
time undeveloped. 

The judicial council movement rep- 
resents 4 growing appreciation of the 
need for unified administration, It has 
the advantage of requiring no constitu- 
tional amendment. It is inexpensive. 
It may begin with only advisory powers. 
It may work in narrow confines until 
it has proved its worth. Ten states have 
created judicial councils in less than 
five years. Four such councils were 
created by legislation in the year 1927. 
It appears likely that the movement will 
gain even greater momentum in the next 
few years. It is possible that the ju- 
dicial council, with added experience 
and increased powers, will afford an ade- 
quate solution of the insistent need for 
unification. 

It must not be assumed, however, that 
such a slow and uneertain evolution is 
the only prospect. It may instead af- 
ford the edueation that will result in 
a demand from both lawyers and publie 
that the constitution be amended to per- 
mit of creating a unified judicial system, 
‘fone great court of justice.’’ 

There is no reason for holding that 
thoroughgoing reform is impossible. 
With constitutional details wiped out 
unification can be accomplished by legis- 
lation which does not disturb the essen- 
tial judicial function, that does not alter 
the status of any judge or lesser official. 
If constitutional conventions were 
more frequent substantial progress could 
be expected. The history of a few re- 
cent conventions substantiates this be- 
lief. In the Louisiana convention of a 
few years ago a considerable part of 
the principle of unification was ineorpo- 
rated. In the Tllinois convention more 
recently the reorganization of the courts 
of Cook County, affecting over eighty 
judges and seven courts, to say nothing 
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of a large number of justices of the 
peace, was done most acceptably, but 
the revised constitution was not ap- 
proved. In such a state as Illinois no 
constitution can be framed that will be 
approved as a unit. The Missouri con- 
vention still later submitted a judiciary 
article separately which very thoroughly 
embodied unification with an administra- 
tive council possessing rule-making 
power. That convention was quite readily 
persuaded of the need for organizing its 
judiciary for efficiency. This article 
received a majority vote in all the larger 
centers, where there had been some edu- 
cation of voters, but when returns from 
rural counties eame in it was found to 
have been defeated. Probably it would 
have won but for an unpopular provi- 
sion for making up divisions of the su- 
preme court from the trial bench. 

So it appears that constitutional au- 
thority is by no means unobtainable. In 
a matter of such great significance to 
our courts there is a need for wider un- 
derstanding of the principles involved. 
To that end the American Judicature 
Society some years ago devoted a great 
deal of effort to the drafting of a model 
state-wide judieature act, creating a 
single court of justice to embrace all 
judicial officers from the highest court 
to the lowest. The drafting afforded 
means for clarifying ideas, for solving 
problems and harmonizing the various 
parts. The act appeared in its revised 
form, after criticism by a council of 
over three hundred lawyers, as Bulletin 
VIT-A. This bulletin is now exhausted, 
and the act is being reprinted in the 
JOURNAL as the readiest means for 
keeping it before the public. In this 
form it will be placed in the hands of 
several thousand members and about 
1,100 libraries. 

In this number we present all the 
sections pertaining to organization and 
structure of the unified state court, 
omitting only a few sections concerning 


details of the offices and salaries. Some 


of the longer notes have been condensed 
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to save space. Attention is directed to 
the diagram of the court organization, 
showing the simplicity and homogeneity 
of the plan. : 

A succeeding number will contain the 
sections relating to selection and tenure 
of judges, a matter readily divisible for 
separate consideration. 


DRAFT OF 


AN ACT TO CREATE THE GENERAL 
COURT OF JUDICATURE AND TO 
PROVIDE FOR THE PRACTICE AND 
PROCEDURE THEREIN. 


PART I 


CONSTITUTION AND JUDGES OF THE GENERAL 
Court oF JUDICATURE 


Sec. 1. Consolidation of Courts.] The 
following courts [here name all the courts 
such as Supreme, Appellate, Circuit, Pro- 
bate, County, Municipal and Justices of 
the Peace in the state] shall be united 
and shall constitute under and. subject to 
the provisions of this Act, one General 
Court of Judicature for the state. 


Sec. 2. Present judgeships not abol- 
ished.] Upon the expiration of the term 
of office of the judges of [here name all 
the courts united by this Act], said offices 
shall not be filled in the manner hitherto 
provided by law, but the same shall be 
deemed filled by such one or more of the 
judges of the General Court of Judicature 
as may be entitled to exercise all or any 
part of the jurisdiction or power hereto- 
fore exercised by the judges of the courts 
united by this Act. 


Sec. 3. General Court to have perma- 
nent divisions.] The General Court of 
Judicature shall consist of several perma- 
nent divisions, which shall be known as 
follows: The Court of Appeal, the Su- 
perior Court, and the County Courts. Each 
of the permanent divisions shall have and 
exercise the jurisdiction hereinafter con- 
ferred by the Constitution and this Act, 


or under the authority thereof, and that 
only. 


Sec. 4. The judges and the Chief Jus- 
tice.] The judges of the General Court 
of Judicature shall be the Chief Justice, 
the Justices of the Court of Appeal, the 
Judges of the Superior Court, the County 
Judges and the Associate County Judges.* 





*Sec. 4. 

At the present time the chief justices of 
supreme courts exercise little or no ad- 
ministrative power. In consequence we 
have come to look upon the position as 
one virtually identical with the posi- 
tions held by associate justices. One im- 
bued with this view is likely to object 
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Sec. 5. The Judicial Council.] There 
shall be a Judicial Council of the General 
Court of Judicature which shall be con- 
stituted in the manner and have the 
powers and duties hereinafter provided. 


Sec. 6. Judges not to practice law.] 
No judge of the said General Court of 
Judicature shall take any part, directly or 
indirectly, in the practice of law. 


Sec. 7. Annual meeting.]. A meeting 
of all the judges of the General Court of 
Judicature, of which due notice shall be 
given to all said judges, shall assemble 
once at least in every year, on such date 
and at such place as shall be fixed by the 
Chief Justice, for the purpose of 

1. Considering the operation of this 
Act and the rules of the court for the time 
being in force; and also 

2. The working of the several offices; 
and 


3. The arrangements relative to the 
duties and officers of said court; and 
4. Of inquiring and examining into 


any defects which may appear to exist in 
(a) The system of procedure; or (b) The 
administration of the law by said General 
Court of Judicature. 


Sec. 8. Duty of Chief Justice at meet- 
ing.] It shall be the duty of the Chief 
Justice at such meeting 

1. To present his annual report relat- 
ing to the work of the court. This report 
shall include (a) Full judicial statistics 
regarding the business done by the court 
and by each permanent division thereof 
for the year ending December 31 next pre- 
ceding; and (b) The state, on said last 
mentioned date, of the dockets of the 
permanent divisions of the said General 
Court and of the several subdivisions and 
branches of the permanent divisions re- 
spectively. Such statistics shall be col- 
lected under at least the five following 
heads or others as detailed and compre- 
hensive: litigation, efficiency, social, crim- 
inal, financial. 

2. It shall be the duty of the Chief 
Justice also to submit to the meeting 
(a) any amendments or alterations which 





that a chief justice cannot take time for 
the administrative duties imposed upon 
him in this act, and to suggest that such 
duties should devolve upon a new of- 
ficial, who might be called minister of 
justice. It seems far better, however, 
to have a single head of the judicial 
system, and one who at least possesses 
judicial power co-equal with other jus- 
tices of the supreme court division. The 
Court of Appeal is presumed to have a 
sufficient number of justices so that tie 
chief justice will not be burdened with 
judicial duties to the extent now com- 
mon. 
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it would in his judgment be expedient to 
make in this Act, or otherwise relating to 
the administration of justice; and (hb) 
any other provisions which cannot be car- 
ried into effect without the authority of 
the legislature, which in his opinion are 
expedient for the better administration of 
justice.* 


Sec. 9. Chief Justice to report.] The 
chief justice shall report to the governor 
of the state what, if any, action was taken 
by the General Court of Judicature with 
reference to any recommendations or pro- 
posals submitted by the Chief Justice at 
the last meeting. 


Sec. 10. Extraordinary meetings.] An 
extraordinary meeting of the General 
Court of Judicature may be convened at 
any time by the chief justice. 


PART II 
The Court of Appeal 
Introductory Note 
A reviewing court of more than seven 
members is impracticable. If such a 
court provided individual attention of 
every justice to every case it would dis- 
pose of very little business. A court of 
three members is large enough for 
nearly all kinds of cases and will dis- 
pose of more business with a higher 
average of personal attention on the part 
of all justices than one of five. An in- 
crease from five to seven cannot pos- 
sibly mean larger productivity unless 
by working in such manner as to re- 
strict individual attention to every case. 
In a court of seven there is necessarily 
an approach to the very harmful “one 
man opinion.’’ However, it has been 
the American practice to increase gsu- 
preme courts to seven members before 
creating intermediate appellate courts, 
so that the states generally fall into 
two classes, those that have a supreme 
court of five or seven members only, 
and those that supplement such a court 
with one or more separate intermediate 
appellate tribunals. The few states 
which have but one reviewing court sit- 
ting in two divisions, notably Kentucky 
and Washington, avoid the difficulty 
above referred to and to some extent 





*Sec. 8. 

No special provision is made for a bureau 
of statistics. The requirement that the 
Chief Justice shall report upon the mat- 
ters referred to in this section and that 
certain statistics shall be collected is 
thought sufficient to cause him to set in 
motion machinery for the collection of 
data and that this would necessarily re- 
sult in a bureau. 

*Sec. 10. 

A general state convention of judges as 
a whole and in divisions is provided for. 
(See Secs. 56 and 57.) 


afford examples of the principles em- 
bodied in the drafts that follow. The 
act presents below the needs of a state 
which has not created an intermediate 
court. Following Section 24, alternate 
sections are provided to effect co-ordina- 
tion of structure in states having inter- 
mediate appellate courts. 


Any scheme for appellate courts should 


a) 


on 


provide for increase of production to 
meet temporary demands, and increase 
to meet permanent demands. Both 
situations are certain to arise. As an 
approach to the entire problem an out- 
line of the expedients that have been 
employed may be useful. 

Under earlier conditions a reviewing 
court of three handled all appeals, oral 
arguments and opinions were usual, and 
the justices participated equally in all 
stages of the work. 

With growth in population and liti- 
gation the court was increased to five 
or seven members and the attempt to 
increase productivity could not succeed 
except at the expense of deliberation 
and equal participation. Oral argument 
was discouraged, the lapse of time be- 
tween the hearing and the opinion mak- 
ing oral argument appear of little avail 
as against the printed brief. 

When permanent relief was needed 
resort has often been had to the tem- 
porary expedient of adding one, two or 
three commissioners. While excellent 
work has often been done by such as- 
sistants there is a sense of dissatisfac- 
tion with the method and a departure 
from equal participation by all the jus- 
tices. 

A better method has been dividing the 
court into divisions of two and two, or 
three and three, with the chief justice 
sitting with both divisions. But it tends 
toward a hasty concurrence, or none at 
all, and decisions are believed to suffer 
as precedents for lack of consideration 
of all the judges of the court which they 
are supposed to bind. 

To gain productivity in a court of five 
or seven the cases are allotted to in- 
dividual justices who submit opinions 
that are concurred in by justices who 
have not closely read the record and 
briefs, and whose consideration is 
largely limited to the matter of whether 
the opinion as written appears sound. 
To prevent this, cases sometimes dis- 
cussed in bane before being allotted, 
but it is impossible to preserve equal 
participation and at the same time in- 
crease the volume of decisions of cases 
passed upon. A loss at one point or 
the other is inevitable. 

Further increase in population and 
litigation commoniy results in setting 
up one or more intermediate appellate 
courts. Most cases are appealed first 
to the intermediate court and often 
there are two appeals with waste of 
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time and money to litigants and 
waste of time on the part of judges. 

A later stage is to make the judgments 
of intermediate courts final in certain 
classes of cases. There are several plans 
involved: ‘i 

The judgments of the intermediate 
court are made more or less final by a 
rule that the court may find the facts 
finally. 

Sometimes the judgments of two or 
more such intermediate courts are made 
final unless their decisions differ as to 
the law, or there is a dissent, in which 
case a second appeal to the supreme 
court is allowed. Under this plan a 
defeated litigant will sometimes find 
that a second appeal in another cause 
has established the law to be as he con- 
tended, but he has no relief. 

In some instances, as in the United 
States courts, a second appeal is dis- 
cretionary with both intermediate and 
final courts. The highest court is even- 
tually enabled to prevent being swamped 
by permitting only a small portion of 
the appealed cases to reach it. 


principles deduced from the 
going experience are as follows: 

There should be available more than 
enough judges to take care of the usual 
run of business so that temporary in- 
creases of work may be taken care of 
without delay. Delay begets more ap- 
peals inevitably. The same need arises 
frequently when one or more justices 
are under disability because of illness, 
but our rigid systems have never pro- 
vided for this serious contingency. 

The extra force thus needed may be 
permanently attached to the appellate 
court and assist at times in trial work, 
or may be permanently rated as trial 
judges and drafted for appellate work 
when needed. 

All of the work of determining appeals 
should be considered as a unified func- 
tion and all the tribunals therein en- 
gaged should constitute a single court 
of appeal, though the personnel may be 
numerous enough to imply several di- 
visions. 

This single court of appeal, while sub- 
ject to the general control of the ad- 
ministrative body of the entire system, 
and to the rule-making power, needs 
also latitude for self-regulation. 

In the appellate court large enough 
to justify divisions there is needed a 
permanent central division vested with 
final authority with respect to the de- 
cisions made by any division. This cen- 
tral division is the court of last resort, 
appropriately passing upon constitution- 
al questions, and may well be known 
as the supreme court, or first division. 

In the appellate court of any state 
there is needed: 

Power to administer 


the 


fore- 


the appellate 
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business according to experience, and to 
meet new conditions. 

b. Rules under which this power may be 
exercised. These rules should be for- 
mulated by the judicial council and ad- 
ministered by the chief justice. 

ce. The chief justice should have power to 
assign as presiding justices of additional 
branches of the court of appeal one or 
more justices of the central division. 


PART II. 

THe Court oF APPEAL 
11. Jurisdiction.] The Court of 
Appeal shall be a court of record and shall 
have jurisdiction and power to hear and 
determine appeals from any judgment or 
order, save as hereinafter mentioned, of 
the Superior or County Courts, or of any 
judges or judge of each of said courts 
respectively, subject to the provisions of 
this Act, and to such rules and orders 
of the Judicial Council for regulating the 
terms and conditions on which such ap- 
peal shall be allowed, as may be made 
pursuant to this Act. 

For all the purposes 
to the hearing and determining of any 
appeal within its jurisdiction, and the 
amendment, execution and enforcement 
of any judgment or order made on any 
such appeal, and for the purpose of every 
other authority expressly given to the 
Court of Appeal by this Act, the Court of 
Appeal shall have all the power, authority 
and jurisdiction by this Act vested in the 
Superior or any County Court, by this 
Act or any rule made under the authority 
hereof. 


SEC, 


of and incidental 


Sec. 12. Constitution and first judges 
of the Court of Appeal.| The Court of 


Appeal shall consist of the Chief Justice, 
a dodo Su aati Shion associate justices and such 
additional justices as may from time to 
time be required, as hereinafter provided. 

The first associate justices of the Court 
of Appeal shall be the justices of the Su- 
preme Court at the commencement of this 
Act 

The term of office of each of said asso- 
ciate justices shall be such as is provided 
in the Constitution of the state. 


Sec. 13. Supreme Court Division of 
Court of Appeal.] The Chief Justice and 
the associate justice of the Court of Ap- 
peal who may be at the commencement 
of this Act Justices of the Supreme Court, 
shall constitute the Supreme Court Divi- 
sion of the Court of Appeal. The Chief 
Justice shall be the Presiding Justice of 
the Court of Appeal and of the Supreme 
Court Division thereof. 


See. 14. Additional branches of Court 
of Appeal.] The Judicial Council, with 
the approval of the Chief Justice, shall 


have power to create one or more branches 
of the Court of Appeal, of not less than 
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three members each and to prescribe what 
causes shall be assigned to the said 
branches, and upon what terms a cause 
determined by any branch may be trans- 
ferred to the Supreme Court Division of 
the Court of Appeal to be heard therein. 

The Chief Justice shall have power, in 
his discretion, to require any associate 
justice of the Court of Appeal who is a 
member of the Supreme Court Division 
thereof, to preside over or be a member 
of any additional division of the Court 
of Appeal; provided, however, that the 
duty of sitting in the Supreme Court Divi- 
sion and taking part in the decision of 


causes therein shall not be interfered 
with.* 
Sec. 15. Additional justices of Court 


of Appeal.] The Chief Justice may request 
the attendance at any time of any judge 
of the Superior Court to sit in the Su- 
preme Court Division of the Court of Ap- 
peal in place of any member thereof ab- 
sent through illness or for any other cause 
or as an additional justice in any addi- 
tional branch of the Court of Appeal. Any 
judge whose attendance is so requested 
shall attend accordingly and shall be 
deemed to be an additional associate jus- 
tice of the Court of Appeal. 

“very such additional judge during the 
time he attends the sittings of the Court 
of Appeal shall have all the jurisdiction 
and power of a justice of the Court of 
Appeal, but he shall not otherwise be 
deemed to be a justice of said court or 
to have ceased to be a judge of the divi- 
sion of the Superior Court to which he 
belongs. 


Sec. 16. Terms retained for special pur- 
poses.] In all cases in which under the 
law as now existing, the terms into which 
the legal year is divided are used as a 
measure for determining the time at or 
within which any process is required to be 
returned or any act is required to be done 
in any cause now or hereafter transfered 
to or pending in the Court of Appeal or 
any branch thereof, the same may continue 
to be referred to for the same or like pur- 
poses, unless and until provision is other- 
wise made by any lawful authority or by 
the Judicial Council. 


Sec. 17. Time and place of sittings of 
the Court of Appeal.] The sittings of the 
Court of Appeal or any branch thereof, 
shall occur at such times and places as 
shall be provided by the Judicial Council. 
Subject thereto the Supreme Court Divi- 
sion of the Court of Appeal shall sit at 
the times and at the places prescribed for 


Sec. 14. 

When the Supreme Court Division sits as 
such it is composed of its full quota 
of justices and at least a quorum must 
be present. 
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the holding of sessions of the Supreme 
Court at the commencement of this Act. 


Sec. 18. Any justice of the Court of 
Appeal may act as judge of the Superior 
Court.]| Upon the request of the Chief 
Justice, it shall be lawful for any justice 
of the Court of Appeal who may consent 
so to do, 

1. To sit and act: a. as a judge of 
the Superior Court or to perform any 
other official or ministerial acts (1) for 
any judge absent from illness or any other 
cause; (2) or in the place of any judge 
whose office has become vacant, b. or as 
an additional judge of any division of the 
Superior Court. 

2. While so sitting and acting any such 
justice of the Court of Appeal shall hav2 
all the power ond authority of a judge 
of the Superior Court. 


Sec. 19. Duty of justices of the Court 
of Appeal to sit elsewhere.] It shall be 
the duty of every justice of the Court of 
Appeal, who shall not for the time being 
be occupied in the transaction of any busi- 
ness specially assigned to him, or in the 
business assigned to the Branch of the 
Court of Appeal to which he may be regu- 
larly attached, to take part if required by 
the Chief Justice in the sittings of any 
other branch of the Court of Appeal or 
any Other branch of the Court of Appeal 
or any branch of any division of the §Su- 
perior Court. 


Sec. 20. Practice and procedure in 
Court of Appeal.] The jurisdiction by this 
Act transferred to or conferred upon, the 
Court of Appeal shall be exercised (so far 
as regards practice and procedure) in the 
manner provided by this Act, or by any 
rules of practice and procedure included 
in the schedule of rules attached to this 
Act, or by such rules and orders of the 
Judicial Council as may be made pursu- 
ant to this Act; And where no special pro- 
vision is contained in this Act or in any 
such rules or orders of the Judicial Council 
with reference thereto, it shall be exer- 
cised as nearly as may be in the same 
manner as the same might have been ex- 
ercised by the court from which such juris- 
diction shall have been transferred.* 

Sec. 21. Proceedings incidental to ap- 
peal before a single justice.] In any cause 
or matter pending~ before the Supreme 


Sec. 20. 

What orders, final or interlocutory, may 
be taken by appeal to the Court of Ap- 
peal, or from a branch of three judges 
of the Court of Appeal to the Supreme 
Court Division is not determined by the 
act, but is left to the judiciary article, 
or to the practice act, or preferably, 
to rules of court. 
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Court division or any additional branch 
of the Court of Appeal, any proceedings 
therein, not involving the decision of the 
appeal, may be had by a single justice 
of such division or additional branch of 
said Court of Appeal; and a single jus- 
tice of any such division or branch may 
at any time during vacation make any 
interim order to prevent prejudice to the 
claims of any parties pending an appeal 
as he may think fit; but every such order 
made by a single justice may be dis- 
charged or varied by the Supreme Court 
division or any additional branch of the 
Court of Appeal. 


Sec. 22. Appeal from interlocutory 
orders may be heard by two justices. ] 
Every appeal to any additional branch of 
the Court of Appeal. 


1. Shall, where the subject-matter of 
the appeal is a final order, decree, or 
judgment, be heard before not less than 
three justices of the said court sitting 
together and 


2. Shall, when the subject-matter of 
the appeal is an interlocutory order, de- 
cree, or judgment, be heard before not 
less than two justices of the said court 
sitting together. 


Subject to the provisions contained in 
this section, the Court of Appeal may sit 
in several divisions at the same time. 


Sec. 23. No justice of Court of Appeal 
to sit in any appeal from his own order 
or rehearing.] No justice of the Court 
of Appeal shall sit as a judge on the 
hearing of an appeal from any judgment 
or order made by himself or as the re- 
sult of any hearing in which he shall 
have participated as a judge. 


Sec. 24. Meetings of justices of Court 
of Appeal.] The justices of the Court 
of Appeal shall meet once in each year 
at the time and the place of the meeting 
of all the judges of the General Court of 
Judicature as hereinbefore provided, and 
at such other times and places as may be 
required by the Chief Justice, for the con- 
sideration of such matters pertaining to 
the administration of justice in the Court 
of Appeal as may be brought before them. 

At such meetings the justices of the 
Court of Appeal shall receive and investi- 
gate or cause to be investigated, all com- 
plaints presented to them pertaining to 
said Court of Appeal and to the officers 
thereof, and shall take such steps pro- 
vided by law as they may deem necessary 
or proper with respect thereto. 

The said justices of the Court of Appeal 
so meeting, shall have power to recom- 
mend to the Judicial Council all such rules 
and regulations for the proper administra- 
tion of justice in said Court as to them 
may seem expedient. 
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PART III 
THE SupeRIOR Court 
(A) JURISDICTION 


Sec. 25. Jurisdiction conferred upon 
Superior Court.] The Superior Court 
established by this Act shall be a court 
of record. There shall be conferred upon 
and vested in such court, 

1. Original jurisdiction and such ap- 
pellate jurisdiction from the County Courts 
as may be provided by the Judicial Coun- 
cil also; also 

2. All the jurisdiction and powers of 
[here name the courts, other than those 
with appellate jurisdiction, that have been 
united to make the General Court of Ju- 
dicature] as constituted before the tak- 
ing effect of this Act, or capable of being 
exercised by all or any one or more of 
the judges of said courts respectively, sit- 
ting in court or chambers or elsewhere, 
when acting as a judge or judges in pur- 
suance of any statute, law or custom; 

3. All powers given to any such court 
or to any such judge or judges by any 
statute, and 

4. Ministerial powers, duties and au- 
thorities incidental to any and every part 
of the jurisdiction so transferred. 


Sec. 26. Transfer to Superior Court of 
duties and powers other than judicial. ] 
If in.any case not expressly provided for 
by this Act, a liability to any duty or any 
authority or power not incident to the ad- 
ministration of justice in any court whose 
jurisdiction is transferred by this Act to 
the Superior Court, shall have been im- 
posed or conferred by any statute, law or 
custom, upon the judges, or any judge of 
any such courts, every judge of the said 
Superior Court shall be capable of per- 
forming and exercising, and shall be liable 
to perform and empowered to exercise 
every such duty, authority and power in 
the same manner as if this act had not 
been passed and as if he had been duly 
appointed the successor of a judge liable 
to such duty or possessing such authority 
or power before the passing of this Act; 
provided, however, that the Chief Justice, 

1. May perform wholly or in part said 


duties, or exercise such authority and 
powers on behalf of the Superior Court; 
or 

2. May assign, either wholly or in 


part, the performance of such duties and 
the exercise of such authority and powers 
to such judge or judges respectively as he 
may in his discretion determine. 


(Rp) CONS 


MTUTION AND FIRST JUDGI 
Sec. 27. First judges of Superior 
Court.] The first judges of the Superior 


Court shall be the Chief Justice, all who 
may, at the time this Act goes into effect, 
be the judges of the [here name the courts 
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of general original jurisdiction the juris- 
diction whereof is transferred by this act 
to the Superior Court] and addi- 
tional judges. 


The term of the judicial office of each 
of the judges respectively, except the Chief 
Justice and the said ...... additional 
judges, shall be the same as it was before 
the commencement of this Act. 


The said additional judges shall 
be selected by appointment of the Chief 
Justice in the manner and for the term 
hereinafter provided. 


Sec. 28. Masters of Superior Court.] 
There shall be attached to the Superior 
Court such number of masters, not ex- 
ceeding as the Judicial Council 
shall determine. Said masters shall be 
selected as hereinafter provided. In addi- 
tion thereto every County Judge and every 
Associate County Judge shall be ex efficio 
a master of the Superior Court. The said 


masters shall exercise all or such part 
of the judicial power of the Superior 


Court and perform such duties in respect 
to the business of said court, or of any 
branch thereof, or of the office of the 
clerk of the Superior Court, as may be 
provided for by this Act or by any rules 
or orders of the Judicial Council hercin- 
after mentioned. 





It is presumed that the constitution per- 
mits the Judicial Council to exercise 
the powers above referred to. The 
court needs judges of the highest ability 
—judges who can hold the scales of 
justice true and reach sound conclusions 
when the subject is violently assailed 
by partisan advocates. Out of such a 
crucible emerges real justice and sound 
law. Unusual talent is required. It 
is what the highest salary is intended 
to purchase. It is a rare quality. Its 
cost is high. Such judges should de- 
vote their entire time to contested mat- 
ters for which their talents are espe- 
cially required. 


In many branches of practice, however, 
there is a great deal of time-consuming 
work which does not require the high- 
est talent. Every lawyer will think of 
many such matters. The plan for mas- 
ters is made to enable the court to avail 
of the services of competent assistants 
free from political entanglements, and 
at the same time 


avoid evils now in- 
herent in our systems of masters and 
referees which sometimes result in the 


real trial being before the master, the 
judge merely approving. Nowhere in this 
country have we the system above pro- 
vided. There should not be a large 
number of masters, engaged part of 
their time in practicing law. Their work 
should be exclusively for the court. 
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Sec. 29. Masters not to practice law.] 
No master shall take part, directly or in- 
directly, in the practice of law, except 
when permitted by an order of the Judicial 
Council, in which case the salary which 
shall be paid to the master to whom such 
permission is given shall be such as is 
hereinafter provided. 


Sec. 30. Abolition of the present Mas- 
ters in Chancery.] The present masters 
in chancery of the [here name the courts 
united by this act of which masters are 
officers] shall continue to hold office until 
the expiration of their respective terms 
of office and until that time they shall be 
additional masters under this act, with 
the same powers and duties and the same 
mode of compensation as before the com- 
mencement of this act. When and as the 
terms respectively of each of said masters 
in chancery shall expire, their said offices 
shall cease to exist. 


Sec. 31. Qualifications for the office of 
Master. | Only citizens of the United 
States who a. Have been admitted to the 
bar in any court of the United States 
or of any State, and b. Practiced Jaw for 
not less than five years, and c. Resided 
for not less than one year in the State, 
shall be eligible to become a master of 
the Superior Court. 


Sec. 32. Appointment of Masters.] The 
Judicial Council hereinafter mentioned 
shall from time to time determine what 
number from among all the masters shall 
be attached regularly to each division of 
the court. 

Masters shall be appointed by the Chief 
Justice and the Presiding Justice of the 
division’ to which each respectively is 
to be regularly attached. 

In case of disagreement the Presiding 
Justice of one of the other divisions, to 
be determined by lot, shall be the third 
member of the selecting committee and 
shall vote only for the nominee of the 
Chief Justice or the nominee of the Pre- 


siding Justice of the division. 
Sec. 33. Removal of Masters from 
office.] Masters may be removed from 


office for reasons assigned in the order of 
removal by the Chief Justice, with the 
approval of the Presiding Justice of the 
division to which the master is regularly 
attached. 


(C) SITTINGS AND DISTRIBUTION OF BUSINESS 
Sec. 34. Terms retained for special 
purposes—Court may sit at any time and 
in any place.| In all cases in which under 
the law as now existing, the terms into 


which the legal year is divided are used 
as a measure for determining the time at 
or within which any precess is required 
to be returned, or any act is required ta 
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be done in any cause now or hereafter 
transferred to or pending in the Superior 
Court, the same may continue to be re- 
ferred to for the same or like purposes, 
unless and until provision is otherwise 
made by any lawful authority or by the 
Judicial Council. 


Subject to rules of the said Judicial 
Council the Superior Court shall have 
power to sit and act at any time and in 
any place within the State for the trans- 
action of any part of the business of such 
court, or of such judges. or for the dis- 
charge of any duty which by act of the 
legislature or otherwise, is required to be 
discharged during or after term. 


Sec. 35. Time and place of sittings 
of Court.] Sittings of the different divi- 
sions of the Superior Court shall be held 
at such time and at such places as may 
be provided by the Judicial Council, and 
the different branches of the different 
divisions shall be held as may be deter- 
mined by the said Judicial Council, and 
subject thereto all branches of the Sup- 
erior Court shall be held at the times 
and places respectively for holding ses- 
sions of the [here name the Courts of 
general original jurisdiction, the juris- 
diction whereof by this Act is transferred 
to the Superior Court] as nearly as may 
be. 


Sec. 36. Power of Judicial Council to 
make rules relating to vacations.] The 
Judicial Council, with the consent of the 
Chief Justice, shall have power to make, 
revoke or modify orders regulating the 
vacations to be observed by the Superior 
Court and in the respective offices of 
said court; and any order of the said 
Council made pursuant to this section, 
shall, so long as it continues in force, 
be of the same effect as if it were con- 
tained in this act. 


Sec. 37. Separation of the court into 
five territorial divisions.] For the more 
convenient dispatch of business (but not 
so as to prevent any judge from ‘sitting 
when required in any court or division 
other than his own) there shall be in 
said Superior Court five territorial divi- 
sions, as follows: 


1. The First Division, consisting regu- 


a eee judges and including the 
following counties [here name the coun- 
ties. ] 

2. The Second Division, consisting 


regularly of 
the following 
counties. ] 


judges and including 
counties [here name the 


23. The Third Division, consisting regu- 
larly of judges and including the 
following counties [here name the coun- 
ties. ] 
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4. The Fourth 
PORMISIS OE... «cus 
the following 
counties. ] 

5. The Fifth Division, consisting regu- 


Division, consisting 
judges and including 
counties [here name the 


rere judges and including the 
following counties [here name the coun- 
ties. ] 

Sec. 38. Assignment of judges to each 


of said divisions.] The regularly consti- 
tuted places in each of the divisions of 
the Superior Court shall upon the organi- 
zation of the Superior Court under this 


Act, be filled by the Chief Justice from 
among all the judges of the Superior 
Court; provided, however, that as nearly 


aS may be each judge shall be assigned 
to a district which contains all or a part 
of the district where he served regularly 
as a judge before the taking effect of 
this Act. 


See. 39. Presiding justices of divisions. ] 
Kach of said divisions of the Superior 
Court shall have a Presiding Justice who 
shall be appointed by the Chief Justice 
from among the judges of the division 
over which he is to preside. 


Sec, 40. Powers of presiding justices 
of divisions. ] Such Presiding Justice 
shall, subject to the rules and regula- 
tions of the Judicial Council hereinafter 
mentioned, 

1. Have the entire control and man- 
agement of the calling by the judges sit- 
ting in his division of the docket of cases 
assigned to his division; 

2. Superintend the preparation of the 
calendar of cases for trial in his division; 
and 


” 
wo. 


Make such classification and distri- 





Sec. 37. 

This plan is adapted to nearly all the 
states. Where there are cities with 
ten or more judges a special organiza- 
tion of the district containing the city 
may be made according to plans set 
forth in Bulletin IV-B, the Metropolitan 
Court act. In smaller states such as 


Connecticut and New Jersey, a more 
convenient division of the Superior 


Court will be on functional lines rather 
than territorial. A suitable division 
would give chancery, probate, domestic 
relations (including juvenile courts) and 
some other matters to the chancery (or 
equity) division, and common law and 
criminal cases to a jury division. Or 
criminal matters might be segregated 
in a third division; or there might be 
two divisions, one for civil and one for 
criminal cases. Such a division would 
not preclude use of a judge for all kinds 
of work, especially in smaller communi- 
ties. 
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bution of the same upon different cal- 
enders, to be called by different judges, 
as he shall deem proper and expedient. 
Sec, 41. 
of divisions. ] 


Tenure of Presiding Justices 
Each Presiding Justice shall 


hold his office during the period of his 
judicial tenure. 
Sec. 42. Acting Presiding Justices. ] 


Upon the occurrence of a vacancy in the 
office of Presiding Justice of any division 
the judge of the division who shall have 
been longest a judge of the General Court 
of Judicature shall become the acting 
Presiding Justice and shall hold said of- 
fice till the vacancy shall be filled by 
the Chief Justice. 

In case two or more judges shall have 
served the same length of time, the act- 
ing Presiding Justice shall be selected 
from them by lot. 


Sec. 43. Tenure of places in divisions. ] 
The appointees to the regularly consti- 
tuted places in the several divisions of 
the Superior Court shall hold such places 
during the period of their judicial tenure 
or until they shall have been transferred 
to a regularly constituted place in another 
division in the manner herein provided. 


Sec. 44. Filling vacancies in divisions. ] 
When a vacancy shall occur in one of the 
regularly constituted places in any divi- 
sion of the Superior Court the same may 
be filled through assignment by the Chief 
Justice: 

(1) Of any judge newly appointed [or 
elected] a judge of the Superior Court 
and not already assigned to any regularly 
constituted place in any division of the 
court; or 

(2) From among any judges of the 
Superior Court already occupying regu- 
larly constituted places in other divisions; 
provided, the appointee consents to such 
appointment and transfer. 


Sec. 45. Transfer of judges.] The 
Chief Justice shall in his discretion have 
power to interchange judges, other than 
Presiding Justices of divisions, from one 
division to another, so that each will oc- 
cupy the regularly constituted places in 
the division formerly occupied by the 
other; provided always, that the judges 
so interchanged shall consent thereto. 


Sec. 46. Power of the Chief Justice 





Sec. 40. 

Under these powers the presiding justice 
of a division may employ functional 
specialization among the judges of his 
division. 

Sec, 44. 

The text of this section will depend on 
the method of selecting judges. 


‘to make temporary assignments. ] 
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The 
Chief Justice shall, in his discretion, have 
power 


(1) To make temporary assignments 
for a period not to exceed six months of 
any judge of any division, except Pre- 
siding Justices, to any other division; and 

(2) To require any judge of the Su- 
perior Court who shall not for the time 
being be occupied in the transaction of 
any business assigned to the division to 
which he may be regularly attached, to 
take part in the sittings of any branch 
or of any division of the Superior Court. 

Sec. 47. Masters, their functions and 
assignments.] Masters shall be eligible 
to sit in any court or to discharge any 
judicial function; provided, that a lawful 
authority shall be expressly conferred up- 
on them by the Judicial Council herein- 
after mentioned. 

Until then the duties of the masters 
shall be those now required and permitted 
by law to masters in chancery. 

After the appointment of masters as 
hereinbefore provided and their attach- 
ment regularly to a particular division of 
the Superior Court, they shall be sub- 
ject to assignment to any other division 
of the Superior Court by the Chief Jus- 
tice in his discretion, with the consent 
of the Presiding Justice of the division 
to which said master is regularly attached. 


Sec. 48. Assignment of ex officio Mas- 
ters.] Every County Judge and every 
Associate County Judge, as ex Officio mas- 
ter of the Superior Court, shall be sub- 
ject to assignment by the Chief Justice 
for such period as he may deem needful, 
to regular duties as a master in that 
division of the Superior Court which in- 
cludes within the district the county where 
the County Judge or Associate County 
Judge, as the case may be, regularly dis- 
charges his duties as judge; provided, 
however, that except by the special direc- 
tion of the Chief Justice or the Presiding 
Justice of the division of the Superior 
Court to which any ex officio master is 
regularly attached, the duties of such ex 
officio master shall not, be discharged out- 
side of the county in which he regularly 
acts as the County Judge or an Associate 
County Judge. 


Sec. 49. Assignment of causes by rules 
of court.] All causes and matters which 
may be commenced in, or which shall be 
transferred by this Act to the Superior 
Court, shall be distributed among the 
several divisions and judges in such man- 
ner as may from time to time be deter- 
mined by any rule of court or orders of 
transfer to be made under the authority 
of this Act. 

In the meantime and subject thereto, 
all such causes and matters shall be as- 
signed to that division which exercises 
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the judicial function in the county where 
the cause was pending at the commence- 
ment of this Act, or in which the cause 
would have been so pending if started be- 
fore the commencement of this Act. 


Sec. 50. Transfer of causes from one 
division or judge to any other division 
or judge by rules of court.] Any cause 
or matter at any time and at any stage 
thereof, and either with or without ap- 
plication therein of the parties thereto, 

1. May be transferred by such au- 
thority and in such manner as the Judi- 
cial Council, by rules of court, may direct, 
from one division or judge of the Su- 
perior Court to any other division or 
judge thereof, or 

2. May, by the like authority, be re- 
tained in the division in which the same 
was commenced, although such may not 
be the proper division to which the same 
cause or matter might in the first instance 
have been assigned. 


Sec. 51. Transfer of causes to a judge 
of another division by the Chief Justice. ] 
Any cause or matter assigned to any divi- 
sion of the Superior Court may be heard 
at the request of the Presiding Justice 
of such division, with the concurrence 
of the Chief Justice, by any judge of any 
other division of the Superior Court. 


Sec. 52. Hearing of causes by a judge 
of one division for another judge of the 
same division.] Any proceeding in any 
cause or matter assigned to any judge 
of the Superior Court may, at any time 
upon request and on behalf of such judge, 
be heard and disposed of by any other 
judge of the same division, who may be 
willing to hear and dispose of the same. 
without any transfer: 

Provided that, if any party to such 
proceeding shall object to the same being 
so heard and disposed of, the same shall 
not be so heard and disposed of without 
the concurrence of the Presiding Justice 
of the division, to be signified by an order 
in writing under his hand. 


Sec. 53. Transfer of causes from the 
County Court to the Superior Court.] 
Whenever any judge of the Superior Court 
shall deem it necessary for the complete 
disposition of matters in controversy be- 
tween the parties or some of them, that 
any cause be heard by him, he shall have 
the power forthwith to transfer to himself 
any cause or causes pending in the County 
Court and to proceed to hear and deter- 
mine the same. 





Sec. 53. 

This section co-ordinates local and general 
jurisdiction and avoids motions in the 
County Court to transfer causes to the 
Superior Court. 
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(D) PRACTICE AND PROCEDURE 

Sec. 54. Jurisdiction to be exercised 
as heretofore unless changed by this Act 
or by rules.J] The jurisdiction by this 
Act transferred to the Superior Court shall 
be exercised (so far as regards procedure 
and practice) in the manner provided by 
this act or by such rules or orders of 
court as may be made pursuant to this 
act. 

When no special provision is contained 
in this act, or in any such orders of. court, 
with reference thereto, it shall be ex- 
ercised as nearly as may be in the same 
manner as the same might have been ex- 
ercised in the respective courts from which 
such jurisdiction shall have been trans- 
ferred. 


Sec. 55. Methods of procedure to re- 
main the same except as provided in this 
act or by rules.] Save as by this act or 
any rules of court may be otherwise pro- 
vided, all forms and methods of pro- 
cedure and all rules and orders of court 
which at the commencement of this act 
were in force in any of the courts whose 
jurisdiction is by this act transferred 
to the said Superior Court, and which are 
not inconsistent with this act, or with 
any rules of the said Superior Court, may 
continue to be used and practiced in the 
said Superior Court in such and the like 
cases, and for such and the like purposes, 
as those to which they would have been 
applicable in the respective courts of 
which the jurisdiction is so transferred, 
if this act had not been passed. 


(E) MEETINGS OF JUDGES 

Sec. 56. Meetings of judges of divi- 
sions. | It shall be the duty of the Pre- 
siding Justice of each division of the Su- 
perior Court and the associate judges of 
each division 

1. To meet together a. at least once 
every three months, at such time and place 
aS may be designated by the Presiding 
Justice of the division, and b. at such 
other times as may be required by the 
Presiding Justice, 

2. For the consideration of such mat- 
ters pertaining to the administration of 
justice in the division to which the judges 
so meeting belong, as may be brought be- 
fore them. 

At such meetings the judges of division 
shall receive and investigate, or cause to 
be investigated, all complaints presented 
to them pertaining to said division and 
to the officers thereof and shall take such 
steps provided by law as they may deem 
necessary or proper with respect thereto 

The said divisional judges so meeting 
shail have power and it shall be their 
duty to recommend to the Judicial Coun- 
cil all such rules and regulations for the 
proper administration of justice in said 
division as to them may seem expedient. 
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Justice shall be notified of 
the judges of any 
discretion, at- 
preside at the 


The Chief 
all such meetings of 
division and shall, in his 
tend, take part in, and 
same. 


Sec. 57. Meetings of all judges of Su- 
perior Court.| The judges of the Su- 
perior Court shall meet a. Once in each 
year at the time and place of the meeting 
of the judges of the General Court of 
Judicature, as hereinafter provided, and 
b. At such other times and places as may 
be required by the Chief Justice. for the 
consideration of such matters pertaining 
to the administration of justice in the 
Superior Court as may be brought before 
them. 

At such meetings the judges of the Su- 
perior Court shall receive and investigate 
or cause to be investigated all complaints 
presented to them pertaining to said Su- 
perior Court and to the officers thereof, 
and shall take such steps provided by law, 
as they may deem necessary or proper with 
respect thereto. 

The said judges of the Superior Court 
so meeting shall have power and it shall 
be their duty to recommend to the Ju- 
dicial Council all such rules and regula- 
tions for the proper administration of jus- 
tice in said court as to them may seem 
expedient. 


PART IV 
The County Courts 
Introductory Note 


The ideal plan is to afford a judge of com- 
plete trial jurisdiction for every cause, 
however small. This can be done, and 
should be done, in all large cities, say 
those of more than 100,000 population. 
But in every state a considerable part 
of the population will always reside in 
less thickly settled counties and the use 
of inferior courts in such counties will 
doubtless continue. But such courts 
should be co-odinated with the state 
judicial system, parts of the one Gen- 
eral Court of Judicature. There should 
be in every such county a well qualified 
judge of local and limited jurisdiction, 
and in certain more populous counties 
two or three such judges, to carry full 
responsibility for the administration of 
justice in their counties, subject to gen- 
eral supervision. Inasmuch as local 
magistrates will be needed in various 
parts of every county the following sec- 
tions present an organization intended 
to overcome all the evils of the un- 
regulated justice of the peace system. 
Opportunity is afforded litigants to have 
their causes heard by the County Judge, 
rather than a district magistrate. There 
should be no jury trials by the magis- 
trates. However, if expertly selected, 
they can perform very useful services 
at a slight expense and such a system 
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would restore to our local government 
the honor and prestige which once at- 


tached to the ancient office of justice 
of the peace. Rules might well en- 


courage the use by magistrates of con- 
ciliation procedure, 


(A) JURISDICTION 

See. 5S. Jurisdiction of the County 
Courts.] The County courts in the several 
counties of the State shall have and ex- 
ercise such part of the jurisdiction of 
the Superior Court as shall be prescribed 
by the Judicial Council, and subject there- 
to and until the said Judicial Council shall 
otherwise provide, the said County courts 
in the several counties of the State shall 
have and exercise jurisdiction as follows: 

1. All the jurisdiction of justices of 
the peace at the commencement of this 
Act. 

2. All causes, proceedings and matters 
where the plaintiff seeks pecuniary dam- 
ages and the amount claimed does not 
exceed Five Hundred Dollars. 

3. All causes, proceedings and matters 
wherein the plaintiff seeks to enforce a 
claim upon some chattel or to be put 
in possession thereof where the value of 
such property does not exceed Five Hun- 
dred Dollars. 

4. All causes involving equitable re- 
lief in which the value of the subject- 
matter in controversy does not exceed in 
value Five Hundred Dollars. 

5. All proceedings for the foreclosure 
of mortgages or other liens where the 
amount claimed ‘does not exceed Five 
Hundred Dollars. 

6. All proceedings for the recovery of 
possession of real estate where the title 
to the freehold is not in issue. 

7. <All criminal and quasi criminal 
causes not punishable by death or life im- 
prisonment or imprisonment for more than 
Cites” da years, or a fine of more than 
8. Any civil cause, without any juris- 
dictional limitation whatsoever; provided 
the parties thereto shall agree, in writ- 
ing signed by them or their counsel, that 
the cause shall be heard by such County 
Court; except that the said several County 
Courts shall not (unless the Judicial 
Council otherwise provides) hear or deter- 
mine, causes for divorce. 


(B) CONSTITUTION AND JUDGES 

Sec. 59. Ex-officio judges of the Coun- 
ty Courts.] The Chief Justice and the 
Associate Judges of the Superior Court 
shall be ex officio judges of the several 
County Courts of the State; provided, 
however, that no judge of the Superior 
Court shall act as a judge in any County 
Court of the State except by the direction 
of the Chief Justice and the Presiding 
Justice of the Division to which such 


judge of the Superior Court may be at- 
tached. 
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Sec. 60. The Presiding Justice of the 
County Courts.] The Chief Justice of 
the State shall be the Presiding Justice 
of each and all of the County Courts of 
the State; provided, however, that he may, 
in his discretion, appoint from among the 
judges of the Superior Court, or the Coun- 
ty judges, a Presiding Justice of the Coun- 
ty Courts in .his place, to hold for such 
period, not to exceed the term of office 
of the Chief Justice, as the Chief Justice 
may specify. 


Sec. 61. County Court Judges.] In 
each County Court there shall be a judge 
who shall be known as the County Judge. 

Every County Court in a county hav- 
ing a population exceeding forty thousand, 
according to the last preceding United 
States census, shall have in addition a 
judge of the County Court, who shall be 
known as Associate County Judge. 

For each additional thirty thousand of 
population in the county, according to the 
Next preceding United States census, there 
may be, by the order of the Judicial Coun- 
cil, an additional Associate County Judge. 

The County Judge, and every Associate 
County Judge, of each County Court, shall 
be an Associate County Judge for every 
other County Court in the State and shall 
perform such duties of an Associate Coun- 
ty Judge in any County Court other than 
that in which he regularly sits as a judge, 
as may required of him by the Presiding 
Justice of the County Courts. 

Sec. 62. District Magistrates.] There 
shall be attached to each County Court 
such number of District Magistrates, not 
to exceed ...... , as the Judicial Council 
hereinafter mentioned shall determine. 

Every County having an area exceeding 
ieee ete square miles shall have such num- 
ber of District Magistrates, not exceed- 


. , as the Judicial Council shall 
determine. 
For each additional ...... square miles 


of area in the county, the Judicial Council 
shall have in its discretion, power to add 
not to exceed District Magistrates 
to the County Court of such county. 





Sec, 60. 

It appears sensible to permit the Chief 
Justice to appoint a Presiding Justice of 
County Courts to relieve himself of com- 
plaints iikely to come from scores of 
counties. The Presiding Justice might 
well devote much of his time to visit- 
ing County Courts, thus keying up the 
entire department of local courts to a 
standard of accomplishment now not 
even thought of. 

Sec. 62. 

In counties of large population there is 
need for more County Court judges and 
fewer magistrates. Whereas, in coun- 
ties of large area and sparse population 
the converse would be the case. 
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Sec. 63. The first County Court Judges. ] 
The first judge or judges of the County 
Court in each county of the State shall 
be those who, at the time this Act takes 
effect, may be the judge or judges of the 
{here name the inferior courts of limited 
jurisdiction, such as County Courts and 
City or Municipal Courts]; provided, how- 
ever, that the said first judge or judges 
of any County Court shall hold office as 
such judge or judges only for the unex- 
pired term of the office which they held at 
the commencement of this Act. 

If this provision operates to give any 
County Court only one judge and such 
County Court is entitled to only one Coun- 
ty Judge under the terms of this Act, 
the said first judge shall be the first Coun- 
ty Judge. 

If this provision operates to give any 
County Court its full quota of judges 
under this Act and more than one, then 
one among said judges shall be designated 
by the Chief Justice as the County Judge 
and the others shall be Associate County 
Judges. 

If the first judges of any County Court 
as above provided do not equal the full 
number to which such court is entitled 
under the terms of this Act, then the first 
judges of such County Court shall be As- 
sociate County Judges of the County Court 
in question and the county judgeship and 
any additional associate county judgeships 
to which such County Court may be en- 
titled under the terms of this Act shall be 
filled as hereinafter provided in this Act 
for the filling of such offices. 


Sec. 64. The first District Magistrates. ] 
The justices of the peace and police mag- 
istrates in each county shall be the first 
District Magistrates under this Act for 
the County Court of that county; provided, 
however, that they shall hold office as 
such District Magistrates only for their 
unexpired term of office as such justice 
of the peace or police magistrate, as the 
case may be. 

If this provision operates to give any 
county less than its full quota of District 
Magistrates, then the vacancy or vacancies 
shall be filled in the manner hereinafter 
provided for the selection of District Mag- 
istrates, 


Sec, 65. District Magistrates not to 
practice law.] No District Magistrate shall 
take part directly or indirectly in the prac- 
tice of the law, except when permitted to 
do so by an order of the Judicial Council, 
in which case the salary which shall be 
paid to District Magistrates to whom such 
permission is given, shall be such as is 
hereinafter provided. 


(Cc) SITTINGS 
Sree. 66. Terms retained for special pur- 
poses.] In all cases in which under the 


AND DISTRIBUTION OF BUSINESS 
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law as now existing the terms into which 
the legal year is divided are used as a 
measure for determining the time at or 
within which any process is required to be 
returned, or any act is required to be done, 
in any cause now or hereafter transferred 
to or pending in any County Court, the 
same may Continue to be referred to for 
the same or like purposes, unless and 
until provision is otherwise made by any 
lawful authority or by the Judicial Coun- 
cil. 


Sec. 67. County Court may sit at any 
time and in any place within the county. | 
Subject to rules of the said Judicial Coun- 
cil each County Court shall have power 
to sit and act at any time and in any 
place within the county for the transaction 
of any part of the business of such court 
or of such judges, or for the discharge 
of any duty which by Act of the Legis- 
lature, or otherwise, is required to be 
discharged during or after term. 


Sec. 68. Power of the Judicial Council 
to make rules relating to vacations.] The 
Judicial Council, with the consent of the 
Chief Justice, shall have power to make, 
revoke or modify, orders regulating the 
vacations to be observed by the judges 
of the several County Courts and District 
Magistrates, and in the respective offices 
of said County Courts; and any order of 
said Judicial Council made pursuant to 
this section, shall, so long as it continues 
in force, be of the same effect as if it 
were contained in this Act. 


Sec. 69. Time and place of holding 
sessions of the several County Courts. ] 
Sessions of the County Court shall be held 
in each County at such times and places 
as may be provided by the Judicial Coun- 
cil and the different branches of each 
County Court shall be held as may be 
determined by the said Judicial Council 
and subject thereto as follows: 


1. On at least one day in each week 
a regular session of the County Court shall 
be convened, at the County Seat. 


2. On at least one day in each month 
a regular session of the County Court 
shall be convened in each district of the 
county, other than that ‘in which the 
County Seat is located. 

3. By order of the County Judge an,’ 
regular or special session of the County 
Court, may be held in or adjourned to 
any place in the county. 


Sec. 70. Organization of county dis- 
tricts.] Each county shall be divided by 
the Presiding Justice of County Courts 
into as many districts as may appear nec- 
essary and desirable for the convenient 
administration of justice, and in each dis- 
trict the same authority shall designate 


where a branch of the County Court shall 
be held and where District Magistrates 
shall sit, as hereinafter provided. 

An order creating said districts in the 
county and designating the place of hold- 
ing court in each district shall be entered 
upon the records of the County Court of 
each county, respectively, and a map of 
the county showing the said districts and 
places of holding court therein shall be 
prepared and published in a newspaper 
having a general circulation in such coun- 
ty, within thirty days after the entry of 
the order. 


Sec. 71. Alteration of County districts. ] 
The districts in each county and the places 
of holding court therein may be altered 
from time to time by the Presiding Jus- 
tice of County Courts, or by the County 
Judge, with the approval in writing of 
the Presiding Justice of County Courts, 
by the entry of a new order upon the 
records of the County Court specifying the 
changes, the preparation of a new map 
showing the same and its publication in 
a newspaper of general circulation in the 
county within thirty days after the entry 
of the order. 


Sec. 72. Making of calendars.] Each 
County Judge, subject to the direction of 
the Presiding Justice of the County Courts 
and the rules and regulations of the Ju- 
dicial Council, shall 

1. Have the entire control and man- 
agement of the calling of the docket of 
cases pending in the County Court or any 
branch thereof, or before any District 
Magistrate, and 

2. Shall superintend the preparation 
of the calendars of cases for trial in the 
said County Court or any branch thereof, 
and 

3. Shall superintend and direct the 
work of all District Magistrates and of 
any Associate County Judge performing 
duties as such judge in the county. 


Sec. 73. Assignment of District Mag- 
istrates to districts.] The Presiding Jus- 
tice of the County Courts, or at his direc- 
tion, the County Judge, shall assign the 
District Magistrates to duties as such mag- 
istrates in the several districts of the 
county. 

Two or more District Magistrates may 
be assigned to a single district, or one 
District Magistrate may be assigned to 
several districts. 


Sec. 74. Judicial power exercised by 
District Magistrates.] The District Mag- 
istrates in each county shall exercise all 
or such part of the judicial power of the 
County Court and perform such duties in 
respect to the business of said court, or 
any branch thereof, or of the branch office 
of the clerk of the General Court of Ju- 
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dicature in the County, as may be provided 
by this Act or by any rules or orders of 
the Judicial Council hereinafter mepn- 
tioned. 

Until the Judicial Council shall other- 
wise direct, the District Magistrates in 
each county shall exercise the judicial 
power of the County Court to the extent 
and in the manner following: 

1. All matters within the jurisdiction 
of justices of the peace, subject, however, 
to the power of the County Judge to trans- 
fer any cause from any District Magis- 
trate to the County Judge or any Asso- 
ciate Judge of the County Court for hear- 
ing and determination. 

2. Any cause or matter within the 
jurisdiction of the County Court assigned 
especially by the County Judge to the 
District Magistrate. 

3. Any cause within the jurisdiction of 
the County Court which the parties agree 
shall be heard by the District Magistrate. 


(p) PRACTICE AND PROCEDURE—AND MEETINGS 
OF JUDGES 

Sec. 75. Jurisdiction to be exercised as 
heretofore unless changed by this Act or 
by rules of court.] The jurisdiction by 
this Act conferred upon the County Courts 
shall be exercised, so far as regards prac- 
tice and procedure, in the manner pro- 
vided by this Act or by such rules and 
orders of court as may be made pursuant 
to this Act, and when no such special 
provision is made in this Act, or in any 
such orders of court, with reference there- 
to, it shall be exercised as nearly as may 
be in the same manner as the same has 
been exercised in the respective courts in 
which such jurisdiction shall have hereto- 
fore been exercised. 


Sec. 76. Meetings of judges of County 
Courts.] The judges of the several Coun- 
ty Courts shall meet a. Once in each year, 
at the time and place of the meeting of the 
judges of the General Court of Judicature, 
as hereinbefore provided, and, b. At such 
other times and places as may be required 
by the presiding justice of County Courts, 
for the consideration of such matters per- 
taining to the administration of justice in 
the County Courts as may be brought be- 
fore them. 

At such meetings the judges of the 
County Courts shall receive and investi- 
gate or cause to be investigated, all com- 
plaints presented to them pertaining to 
said County Courts and to the officers 
thereof, and shall take such steps pro- 


Sec. 74. 

Under this plan the actual range of au- 
thority conferred upon the individual 
magistrate would, to a _ considerable 
extent, depend upon the County Judge’s 
estimate of his ability. Responsibility 
is centered in the County Judge. 


vided by law as they may deem necessary 
or proper with respect thereto, 

The said judges of the County Courts 
so meeting shall have power and it shall 
be their duty to recommend to the Judicial 
Council all such rules and regulations for 
the proper administration of justice in 
said courts as to them may seem expedi- 
ent. 


Sec. 77. Reports to Chief Justice.] It 
shall be the duty of the County Judge 
of each of the several counties of the 
state to make reports to the Presiding 
Justice of the County Courts at the close 
of every month concerning the transac- 
tions of the County Court and District 
Magistrates of his county in accordance 
with forms to be prescribed by said Pre- 
siding Justice. 


PART V. 


Tue JupictaL CouNcIL 

Sec. 78. Constitution of Judicial Coun- 
cil.] The Judicial Council hereinbefore 
and hereinafter referred to, shall consist 
of 

1. The Chief Justice; 

2. The Presiding Justices of each of 
the several divisions of the Superior 
Court; 

3. The Presiding Justice of the County 
Courts, if he be one other than the Chief 
Justice; but if not, then a County Judge 
appointed by the Chief Justice iin writing, 
for such period as the Chief Justice shall 
specify, but not longer than the term of 
office of the Chief Justice. 

4. One justice of the Court of Appeal 
and one judge of the General Court of 
Judicature, to be appointed by the Chief 
Justice from time to time in writing, such 
appointment to contine for such time as 
shall be specified therein, but not longer 
than the term of office of the Chief Jus- 
tice. 


Sec. 79. Powers of the Judicial Coun- 
cil.] The Judicial Council, in addition to 


Sec. 78. 

It is considered most appropriate that the 
rule-making power should vest in the 
Judicial Council, as the body most re- 
sponsible for the efficient operation of 
the General Court of Judicature, and 
representative of all its parts. The 
power to make rules is in some aspects 
an administrative power. It appears 
better not to vest the rule-making power 
in the Supreme Court proper. Its jus- 
tices are engaged mainly in the strictly 
judicial function. They will construe 
the rules just as they construe statutes. 
For them to undertake to formulate 
rules is to require them to do work 
quite different from the work for which 
they are chosen and from the work to 
which they are accustomed. 
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the powers hereinbefore and hereafter con- 
ferred upon it, shall have power: 

1. To reduce or add to the present 
number of judges of any division of the 
Superior Court; provided that the total 
number of judges by this Act determined 
shall not be increased or diminished, and 
also provided that the reduction of the 
regularly constituted places in one divi- 
sion and the increasing of those of an- 
other shall be effected only when a va- 
cancy occurs in the one in which the num- 
ber is reduced. 

2. To prescribe generally by rules of 
court the duties and jurisdiction of mas- 
ters, and District Magistrates. 

3. To make, alter, and amend all rules 
a. for regulating the sittings of the Court 
of Appeal, the Superior Court, the several 
County Courts or of any branch thereof, 
of the judges sitting in chambers, and all 
vacations of judges; b. for regulating the 
pleadings, practice and procedure in the 
Court of Appeal, the Superior Court, the 
several County Courts and before District 
Magistrates; ec. generally for regulating 
any matters relating to Practice and Pro- 
cedure in the General Court of Judicature, 
or any permanent or other division or 
branch thereof; or the duties of the officers 
thereof, or costs of proceeding therein. 

4. To make all rules and regulations; 
a. respecting the mode of conducting the 
business of the clerk of the General Court 
of Judicature, and the jury commissioners 
hereinafter mentioned; bh. prescribing the 
duties of said clerk and his subordinates 
and the said jury commissioners and their 
subordinates; c. in any matter touching 
the business of the General Court of Ju- 
dicature not expressly forbidden by law. 





Sec. 79. 

It will be observed that a considerable 
part of the rule-making power thus con- 
ferred has no bearing whatsoever on 
practice and procedure, but is properly 
known as the power to make adminis- 
trative orders. There would be two 
classes of rules, one regulating the steps 
in litigation in which lawyers and par- 
ties are interested, the other regulating 
the officials of the court and of internal 
significance only. The difficulty of 
sharply dividing these two kinds illus- 
trates again the value of conferring 
power to make all kinds of rules upon 
the central administrative body. 

Bulletin XIV, American Judicature Society, 
contains a schedule of rules adaptable 
to the use of any system of state courts, 
but especially to the one set forth in 
this act. This bulletin contains the 
only collection of procedural rules em- 
bodying the advanced principles of ad- 
ministering justice under our accus- 
tomed common law system that have 
been set down concretely and in har- 
monious relation. 
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Sec. 80. Rules of procedure sanctioned. ] 
Subject to the power to make rules as 
hereinbefore provided, there shall be in 
force at the commencement of this Act 
the rules and regulations contained in the 
schedule anrexed to this Act: provided, 
however, the power to make rules con- 
ferred by this Act shall include the power 
to make rules with respect to the matters 
contained in and regulated by the enact- 


ments described in said schedule to this 
Act. 
Sec. 81. Trial by jury preserved.] 


Nothing in this Act, nor in any rule or 
order made under the provisions thereof, 
or of this Act, shall take away or infringe 
on the existing constitutional right of trial 
by jury. 


82. Power of judges to exercise 
powers vested in Judicial Council.] The 
General Court of Judicature may at any 
time, with the concurrence of a majority 
of the Judges of the Court of Appeal and 
the Superior Court, present at any meet- 
ing for that purpose held (of which ma- 
jority the Chief Justice shall be one) 
alter or annul any rules of court for the 
time being in force, and shall have and 
exercise the same powers as is by this 
Act vested in the Judicial Council. 


SEC. 


Sec. 83. Rules of practice and proced- 
ure established by legislature, to be sub- 
ject to rule making power.] The present 
rules regulating the pleading, practice and 
procedure in the courts united by this act, 
which are not inconsistent with or re- 
pealed by this act or any rules included 
in the schedule attached to this act, 
whether the same be effective by reason 
of any or all acts of the legislature or 
otherwise, are hereby repealed as statutes 
and are by this act constituted and de- 
clared to be operative as rules of court 
for the General Court of Judicature, but 
subject to the power of said court and the 
Judicial Council thereof, conferred by this 
act, to make, alter and amend the rules 
regulating pleadings, practice and proced- 
ure in the said court. 


Sec. 84. Publication of rules.] At least 
forty days before the making by the Ju- 
dicial Council or the General Court of 
Judicature of any rules regulating the 
pleading, practice and procedure made 
pursuant to this Act, or under its au- 
thority, notice of the proposal to make 
the rules and of the place where copies 
of the draft rules may be obtained shall 
be published in some newspaper of gen- 
eral circulation throughout the state. 
During those forty days any person may 
obtain copies of such draft rules on the 
payment of not exceeding eents 


per folio, and any representations or sug- 
gestions may be made in writing by any 
person to the authority proposing to make 
the rules, and on the expiration of thoss 
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forty days the rules may be made by the 
rule making authority, either as originally 
drawn or as amended by such authority, 
and shall unless the Judicial Council shall 
determine that an emergency exists, take 
effect only on August 1 next after they are 
adopted. 
PART VI. 
SELECTION AND RETIREMENT OF JUDGES OF THI 
GENERAL Court OF JUDICATURE 
Note: Part VI will be published sep- 
arately in a later number. 


PART VII. 
Jury CoMMISSIONERS 

Sec. 127. Commission of three—Powers 
and duties.] In every County in which 
three jury commissioners shall have here- 
to fore been appointed under an Act [here 
give the title of the Jury Commissioner’s 
Act for counties having not to exceed a 
specified population] a commission of 
three jury commissioners shall have such 
powers and duties relating to the selec- 
tion of jurors and grand jurors (if any) 
for service as shall be from time to time 
prescribed by the orders and rules of the 
Judicial Council hereinbefore created, and 
in the meantime and until the same are 
repealed, altered or amended, their powers 
and duties shall be such as are prescribed 
by an act [here insert the title of any 
jury commissioner’s act which may be in 
force providing for jury commissioners 
in certain counties]. 


Sec. 128. Removal of jury commis- 
sioners.] Any jury commissioner may be 
removed from office by the Judicial Coun- 
cil for cause stated in writing by the Chief 
Justice and proved upon a hearing before 
said Judicial Council. 


Sec. 129. Present jury commissioners 
continued—Successors appointed by Chief 
Justice.] The jury commissioners holding 
office under an Act [here insert the title 
of the last mentioned Act] shall be the 
first jury commissioners under this Act 
and shall hold office for such period as 
is prescribed by the said Act. Upon the 
expiration of the term of office of each 
commissioner respectively, as determined 
by the said last mentioned Act, his place 
as a jury commissioner under this Act 
shall be filled by the appointment of the 
Chief Justice and each jury commissioner 
so appointed by the said Chief Justice 
shall hold office as jury commissioner for 
the period of three years. 


PART VIII. 
CLERK AND CLERK’sS OFFICE 


Sec. 130. Consolidation of clerks’ of- 
fices.] The several clerks’ offices here- 


after mentioned, that is to say, the offices 
of the clerks of the [here name all the 
courts consolidated by this Act which have 
clerks], shall be united and consolidated 
together and shall constitute under and 
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subject to the provisions of this Act, the 
office of the Clerk of the General Court 
of Judicature. There shall be one Clerk 
of said court, and he shall be appointed 
by a majority of the Judicial Council here- 
inbefore referred to, and shall hold office 
at the pleasure of a majority of said Ju- 
dicial Couneil. 


See. 131. Powers and duties of Clerk. ] 
Save as by this Act, or by any rules of 
court may be otherwise provided, all 


powers and duties which at the commence- 
ment of this Act were conferred or im- 
posed upon the clerks of any of the courts 
whose jurisdiction is by this Act trans- 
ferred to the said General Court of Ju- 
dicature under and by virtue of any law, 
or rule whatsoever, and which are not in- 
consistent with this Act, or any rules of 
court, shall continue and be transferred 
to the Clerk of the General Court of Ju- 
dicature. 


Sec. 132. Present clerks to be con- 
tinued.] The persons holding at the com- 
mencement of this Act the offices respec- 
tively of the [here name all the clerks 
whose powers and duties have been trans- 
ferred to the Clerk of the General Court 
of Judicature] shall continue to hold said 
offices for their unexpired terms respec- 
tively, and during the continuance of 
said offices shall be entitled to the same 
compensation and salary as at the com- 
mencement of this Act. 

But they shall during their unexpired 
terms respectively be subject to assign- 
ment to duty by the Clerk of the General 
Court of Judicature as his principal depu- 
ties, and shall be required to perform, as 
nearly as may be, the duties now required 
of them by law under the direction of said 
Clerk of the General Court of Judicature. 

Upon the expiration of the terms of 
office respectively of the said clerks of 
the courts, the jurisdiction of which is 
hereby by this Act transferred to the said 
General Court of Judicature, said offices 
shall not be filled as in the manner here- 
tofore provided by law, but the same 
shall be deemed to be occupied by the 
Clerk of the General Court of Judicature. 


Sec. 133. Central and branch clerks’ 
offices. | A central Clerk’s office and 
branch offices throughout the State shall 


be established at such place or places 
respectively as the Judicial Council may 
by rule determine. 

Until such determination the 
office shall be at [fhere 
capital of the State] and branch offices 
shall be maintained at each place other 
than that last mentioned at which sessions 
of the Court of Appeal or of any branch 
thereof, or of the Superior Court or of 
the County Court shall be held. 


Sec. 134. Deputy Clerks.] In each 
county having a population of more than 
according to the last preceding 


central 
name the 
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national census, a deputy clerk of the 
General Court of Judicature assigned to 
act as clerk of any division of the General 
Court of Judicature, or branch of any such 
division, sitting in said county, shall be 
appointed by the Judicial Council and 
shall hold office at the pleasure of the Ju- 
dicial Council. 

In each county having a population of 
less than ...... , according to the last 
preceding national census, the county re- 
corder [meaning the register of deeds] 
shall be ex officio deputy clerk of the 
General Court of Judicature assigned to 
act as the clerk of any division of said 
court, or branch thereof, sitting in the 
county. 

All District Magistrates shall be ex 
officio deputy clerks of the General Court 
of Judicature assigned to act as such 
deputies in the district in which each regu- 
larly discharges his duties as District 
Magistrate. 


Sec. 135. Appointment, removal and 
duties of persons to keep order in the 
courts.] The Chief Justice may from time 
to time, make regulations with respect 
to the appointment, removal and duties 
of persons to keep order in the various 
branches and divisions of the respective 
divisions of the Court of Appeal, the Su- 
perior Court and the County Courts and 
in any other matters necessary or in- 
cidental to the use or management of the 
General Court of Judicature or any divi- 
sions or branch of any division thereof. 

Any remuneration paid for the services 
of persons whose appointment, removal 
and duties are governed by the authority 
conferred by this section shall be paid by 
an appropriation of the legislature, and 
shall be reckoned as part of the expense 
of the judicial establishment under this 
Act. 

Note: The omitted sections will appear 
in the next number. 

| 


PART IX. 


EES AND SALARIES 

Sec, 152. No person to solicit political 
contributions from judges, officers of the 
court, clerk or employes.] No person shall 
solicit orally or by letter or be in any 
manner concerned in soliciting any assess- 
ment, contribution or payment for any 
political party or any political purpose 
whatever. 

1. From the Chief Justice or any 
judge, or master or District Magistrate 
of the General Court of Judicature, or 

2. From the clerk of said court, or 
from any deputy or employe of the said 
clerk, or 

3. From any person employed to keep 
order in the several branches of the Gen- 
eral Court of Judicature, or any of them, 
or to render services to the Chief Justice 
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or any judge or master or District Mag- 
istrate of the said court, or 

4. From any one who has been nomi- 
nated for or is seeking the nomination 
for Chief Justice, or who is a candidate 
for appointment or seeking appointment to 
any office of judge or master or District 
Magistrate of the General Court of Ju- 
dicature. 


Sec. 153. No judge, officer of the court, 
clerk or employe to make any contribution 
for political purposes.] a. No Chief Jus- 
tice or any person nominated or seeking 
the nomination of Chief Justice, and b. 
no judge or master or District Magistrate 
of the General Court of Judicature, and 
c. no person seeking appointment as judge 
or master or District Magistrate of said 
court, and d. no clerk of the said Court 
or any deputy or employe of the said clerk, 
and e. no person employed to keep order 
in any branch of the said Court or to 
render services to the Chief Justice or any 
judge or master or District Magistrate of 
the said Court, shall make any contribu- 
tion or payment or any promise of con- 
tribution or payment to any political party 
or to any person or persons whatever for 
any political purpose whatever, except his 
own election or any retirement election 
to which he is subjected. 


Sec. 154. Penalty.] Any person who 
shall wilfully or through culpable negli- 
gence violate the provisions of the fore- 
going sections 152 and 153 shall be guilty 
of a misdemeanor and shall, on conviction 
thereof, be punished by a fine of not less 
than $50 and not to exceed $1,000, or by 
imprisonment in the county jail for a 
term not to exceed six months, or by both 
such fine and imprisonment, in the dis- 
cretion of the court. ° 


Sec. 155. Disqualification to hold office.] 
If any person shall be convicted under 
the last preceding section, any public of- 
fice or place of public employment which 
such person may hold shall by force of 
such conviction be rendered vacant. Pro- 
vided, however, that any violation of said 
sections 152 and 153 shall also be a cause 
for removal within the meaning of Sec- 
OM: oases of this Act [referring to Sec- 
tion 107 of part of Act dealing with selec- 
tion and tenure]. 


Sec. 156. What officers to prosecute. | 
Prosecutions for violation of Sections 152 
and 153 of this Act may be instituted 
either by the attorney-general, the state’s 
attorney for the county in which the of- 
fense is alleged to have been committed, or 
by the Council of Judges hereinbefore men- 
tioned, acting through its special counsel] 
Such suits shall be conducted and con- 
trolled by the prosecuting officers who 
institute them unless they request the aid 
of other prosecuting officers. 





Rhode Island Establishes Judicial Council 


Rhode Island became the ninth state 
to adopt a judicial council when its 
legislature at the January, 1927, ses- 
sion adopted the following act, which 
was approved April 21, 1927: 


Text of Rhode Island Act 


Section 1. A judicial council is hereby 
created for the study of the organization, 
rules, and methods of procedure and prac- 
tice, of the judicial system of the state 
and all matters relating to the administra- 
tion of said system and its several de- 
partments of service. The judicial council 
shall consist of the chief justice of the 
supreme court or some other justice or 
former justice of that court designated 
by him from time to time to serve on said 
council; the presiding justice of the su- 
perior court or some other justice or 
former justice of that court designated by 
him from time to time to serve on said 
council; a justice or associate justice of 
a district court and three attorneys ad- 
mitted to practice in the courts of this 
state and actively engaged in such prac- 
tice, who shall be appointed by the gov- 
ernor. The four members of said council 
first appointed by the governor shall serve 
until the first day of February, 1931, and 
in the month of January, 1931, and in 
said month every fourth year thereafter 
the governor shall appoint members of 
said council to succeed those whose terms 
are about to expire, and to serve until the 
first day of February in the fourth year 
after their appointment. Any vacancy 
that shall occur in the membership of said 
council appointed by the governor shall 
be filled by another appointment by him 
for the remainder of the term. The chief 
justice of the supreme court or the justice 
or former justice of said court who may 
be designated by him to be a member of 
said council shall be chairman thereof, and 
shall call said council together for or- 
ganization within thirty days after the 
appointment of all its members. 

Sec. 2. The judicial council may from 
time to time submit for the consideration 
of the justices of the various courts such 
suggestions in regard to rules of practice 
and procedure as it may deem advisable 
and it shall report annually to the gov- 
ernor on or before December the fifteenth 
upon such matters as it desires to bring 
to his attention or to the attention of the 
general assembly. In such report to the 
governor for the year 1927, the council 
shall present its opinion as to the need of 
additional justices of the superior court. 

Sec. 3. The members of said council 
shall serve without compensation and the 
general assembly shall annually appropri- 


ate such sum as it may deem necessary 
for clerical assistance and other necessary 
expenses incurred in carrying out the pro- 
visions of this act, and the state auditor 
is hereby directed to draw his order upon 
the general treasurer for the payment of 
such sum or so much thereof as may from 
time to time be necessary, upon receipt 
by him of proper vouchers approved by the 
chairman of said council. 

Sec. 4. For the purpose of carrying 
this act into effect during the fiscal year 
ending November 30, 1927, the sum of 
five hundred dollars is hereby appropriated 
out of any money in the treasury not other- 
wise appropriated and the state auditor 
is hereby authorized and directed to draw 
his orders upon the general treasurer for 
the payment of said sum or so much there- 
of as may be from time to time necessary 
upon receipt by him of proper vouchers 
approved by the chairman of said council. 

Sec. 5. This act shall take effect upon 
its passage. 

Those who keep closely in touch with 
the judicial council movement will note 
that the act is substantially similar to 
that of Connecticut, which is set out in 
the June, 1927, issue of the Journal. 

The first council consists of Hon. 
Elmer J. Rathbun, Associate Justice of 
the Supreme Court of Rhode Island and 
chairman of the council; Hon. Charles 
A. Walsh, Associate Justice of the Su- 
perior Court; Hon. Max Levy, Justice 
of the District Court, first district; 
(Gieorge H. Huddy, Jr., President of the 
Rhode Island bar association; and Kd- 
ward ©. Stiness and Francis B. Keeney, 
attorneys. Clarence F. Allen of Provi- 
dence, R. I., was named as Seeretary. 

The action of the Rhode Island legis- 
lature presents further evidence that the 
concept of the judicial council has de- 
veloped into a reality. When it is con- 
sidered that it was only a few years ago 
that the judicial council was first eon- 
templated as a possibility, and that of 
the nine existing councils, three have 
been authorized within the last twelve 
months, the spread of the idea seems 
little short of miraculous. It is the 
best possible proof of the need for such 
measures, 
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London Courts Compared With New York’s 


Edward H. Wilson, Counsel for Legislative Committee, Comments on 
Use of Costs as Penalties and Saving of Judges’ 
‘Time by Highly Expert Masters 


The state of New York has a legis- 
lative committee seeking a remedy for 
calendar congestion in the second ju- 
dicial district, which embraces five coun- 
ties, other than Manhattan, in the city 
of New York. Edward H. Wilson, coun- 
sel for the committee, has been making 
a study of English courts and proced- 
ure, especially as they are operated in 
London, and has written a letter to 
Chairman Edward KE. Fay, parts of 
which were printed in the New York 
Times on August 21. The letter indi- 
cates careful study of English methods 
and deals especially with three matters, 
namely, the number of judges in rela- 
tion to the volume of work done and the 
population of England and Wales, the 
use of costs as penalties, and the saving 
of judicial time through the use of mas- 
ters. Some very intelligent comments 
are made on all three matters. 

With respect to a comparison of the 
number of trial judges in the High 
Court of England, Mr. Wilson says: 


We have fifty-eight Supreme Court 
Justices sitting in New York City and 
more than 100 in the State. England, 
with a population of 38,000,000, is dis- 
posing of the higher cases of business 
with one-third of the Judges we have 


serving a population in the State of 
12,000,000, one-third that of England. 

If England had Judges of the High 
Court in our ratio, instead of 33, she 
would have 300; and if we had Supreme 
Court Justices in her ratio we should 
have 12 in the State and 6 in New York 
City. 

Any comparison of the number of 
judges per million population in Eng- 
land and in any part of the United 
States yields sensational figures. How- 
ever, no precise comparison can be made. 
As appears below, the work of the trial 
court in England is wonderfully simpli- 
fied by the work of the masters. 
Trials are also much shorter because of 


the rational application of rules of evi- 
dence. The High Court judges work 
on a high pressure schedule comparable 
with that of a railroad. We know of no 
place in this country where the working 
time of judges is so jealously guarded, 
unless it be in Massachusetts. In this 
connection the high salaries of English 
judges is often commented on. Here too, 
an important factor is commonly ig- 
nored. Of the $25,000 a year paid to 
English High Court judges a large share 
is recovered to the state by the income 
tax, so that they probably receive actu- 
ally less than certain state judges in 
this country, whose official incomes are 
exempt from taxation. 

Most important, perhaps, of the dif- 
ferences to be noted, are these two: the 
ereat reduction in litigation in England 
attributable to the general use of com- 
mercial arbitration, resulting in the trial 
of most all contract eases involving more 
than $500 hefore arbitrators; and the 
lesser volume of litigation due to the 
fact that calendars are not congested. 
This is a point that can hardly be over- 
stressed. Congested calendars unques- 
tionably inerease litigation. When 
courts have fallen behind claimants pre- 
fer settlements at a loss more or less 
proportionate to the time involved in 
judicial enforcement. With courts far 
in arrears what fear has a business man 
who is in financial straits, or who lacks 
ethical standards, of a threat-of suit? 
Litigation is precisely what he wants. 
It is a moratorium. 

We have seen no comment coneerning 
the influence on business morals im- 
posed by a judicial system which takes 
from one to three years (saying nothing 
about appeals) but there must be a 
most harmful influence. 

The English system of procedure em- 
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ploys also penalties in costs as a means 
for limiting litigation and eonfining liti- 
gation to essentials. Concerning that 
Mr. Wilson is quoted: 


In the first place, litigation here is 
looked upon as a serious business, serious 
for the man who sues, serious for the 
man who is sued and serious for the com- 
munity which pays the expense of the 
courts, and not lightly undertaken. Con- 
sequently, the way of the litigant is not 
made over easy. The fees he has to pay 
for various court processes are consider- 
able. If he loses, costs will be taxed 
against him and recovered by his adver- 
sary, which will include, if there is a 
trial a barrister’s trial fee. I saw a bill 
of costs yesterday which covered five 
pages and came to $400 in a case involv- 
ing $3,500. With us, in a similar case, 
the taxed costs would have been less than 
$100. 


Lawyers here feel that this costs sys- 
tem has its drawbacks and there is some 
criticism of it. While it does not deter 
the impecunious plaintiff from coming 
into court, very often with a worthless 
suit to worry a defendant into a settle- 
ment, it does bear harshly on the middle 
class citizen, who may own his small 
house, who will hesitate to sue his debtor 
lest through some misadventure he will 
lose the suit and be compelled to pay 
heavy costs. 


Comparing London with New York 
Mr. Wilson says that in the High Court 
in London in 1926, 18,755 suits were 
started, and in the same period it tried 
1,198 jury actions, of which 167 were 
by special juries, 273 by common juries 
and 768 by judges alone. A_ special 
juror gets $5 a day, paid by the parties 
to the action, and other jurors get only 
25 cents a day. 


A judge here in London tries on the 
average about the same number of cases 
a month as do our Supreme Court Jus- 
tices. That is some twenty-five cases a 
month, but the cases tried in London, 
generally speaking, are more difficult, the 
trivial stuff having been weeded out. 
There are a number of reasons for the 
differences between England and _  our- 
selves. 

As soon as a litigation starts, it 
under practical judicial supervision. 
plaintiff takes out his writ which starts 
the suit and has it served upon the 
defendant. The defendant’s — solicitor 
files in the clerk’s office his appearance. 
Immediately after that the plaintiff is 
required to serve what is called a sum- 
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mons for directions, which brings the 
solicitors for both parties before a mas- 
ter. 

There are six masters in 
Bench side of the court in 
five in the Chancery side. 
comes before the same master. One 
takes cases where the plaintiffs’ names 
begin with A to F, another G to N, and 
so on. 


Upon the hearing before the master on 
the summons for directions, it is settled 
how the case is to be tried, whether by 
judge alone, a judge and jury, how much 
time each party is to have to file the 
written pleading setting out his claim 
and what documents each party is to pro- 
duce. 


the King’s 
London and 
A case always 


Yesterday I sat all morning with one 
of the masters of the King’s Bench Divi- 
sion. The proceedings were extremely 
interesting. The master sits in a room 
possibly twenty feet square, behind a 
broad, high rail. There are no chairs for 
solicitors. Nobody is expected to wait 
long. There was a printed calendar of 
some forty cases, ten set for 11 o’clock, 
ten for 11:30 o’clock, ten for 12 o’clock, 
and ten more for 1:30 o’clock. 


The solicitors met their opponents in a 
waiting room outside and, as each was 
ready came _ in. This plaintiff wanted 
forty days’ additional time to answer 
because his principal witness had died. 
He got two days. This defendant, sued 
on a promissory note, wanted leave to 
defend the action. His affidavit showed 
he had really no defense and summary 
judgment was entered against him. This 
plaintiff wanted copies of all letters the 
defendant had bearing on the _ contro- 
versy. The defendant was ordered to 
give him copies. 

The masters are appointed by the 
judges, hold office for life and get a sal- 


ary of £1,500 ($7,500). They are an 
exceedingly efficient body of men and 
without them the court could not func- 


tion at all. They are specialists in proce- 
dure. They relieve the judges of a mass 
of preliminary work so that the judges 
are free to devote all their time to trial 
work. 

Nor‘ is there here any denial of justice 
to the poor man; indeed, one barrister, 
born in America, and a member of the 
bar in both countries, told me that on the 
whole, the poor man fared better here 
than with us. 

The problem of the courts is to keep 
the door wide open for the meritorious 
case, and to throw out, as soon as it can 
be spotted and with the least expense to 
the public and to the other litigant, the 
unworthy case. The system here, 
evolved out of the experience of centur- 
ies, seems in most part admirably 
adapted to do that thing. 








Massachusetts Judicial Council a Success 


Third Annual Report Shows Effective Work 


The third annual report of the Judicial 
Council of Massachusetts was filed with 
Governor Fuller December 7, 1927. Read- 
ers who may be interested in obtaining 
copies of the full report may obtain them 
from the Public Document Room of the 
Massachusetts State House; the report be- 
ing known as Public Document 144. 

The Massachusetts Council was created 
by statute in 1924 “for the continuous 
study of the judicial system” and consists 
of the following members: Hon. William 
Caleb Loring, honorary chairman; Addison 
L. Green, chairman; Hon. Franklin G. 
Fessenden, former judge of the Superior 
Court; Hon. Joseph J. Corbett of the Land 
Court; Hon. William M. Prest of the Suf- 
folk County Probate Court; Hon. Frank 
A. Milliken of the New Bedford District 
Court; Messrs. Robert G. Dodge, Frederick 
W. Mansfield, and Frank W. Grinnell, the 
latter being secretary of the council. 

The report opens with a quotation from 
Mr. Justice Riddell of the Supreme Court 
of Ontario in which he said, 

“We. regard the courts 
. «. . @s a business institution to 
give the people seeking their aid the 
rights which facts entitle them to, and 
that with a minimum of time and 
money. . . We cannot afford to 
waste either time or money.”’ 

Then comes a summary of all cases 
entered in all the courts of the Common- 
wealth during the last statistical year and 
an analysis of the cost to the Common- 
wealth of the administration of justice fol- 
lowed by a brief study of the business of 
the various courts. 

The net annual cost of all the courts and 
the Industrial Accident Department is 
somewhat over $6,282,000, and the net 
annual cost of the entire administration 
of justice including the expense of jails, 
prisons, etc., is approximately $10,500,000. 
In view of this cost, the council says, 

“It is possible to abuse the word 
‘business’ in connection with our 
courts, but an instrument of govern- 
ment that involves an annual outgo 
as large as does our legal system has 
unquestionably its business side, 
which also demands that the money 
be used wisely and economically, and 
that the system function harmoniously 
and without undue delay.” 

The council points out that practically 
all fees, fines, and penalties were estab- 
lished in pre-war times when the dollar 
was about twice its present value and that 
while wages, living and business costs in- 
cluding taxes, have greatly increased since 
then, the cost to the criminal of violating 


the law alone has remained constant. The 
council recommends a general increase in 
the amount of minimum fines. 

The subject of delay in civil cases is 
then discussed at length and various rec- 
ommendations are taken up from a busi- 
ness point of view. 

The present statutes provide for sittings 
of the full bench in Bristol, Worcester. 
and the western counties once a year in 
September and in Boston for the other 
counties in October, November, January 
and March with a short special sitting for 
criminal appeals in May or June. The re- 
sult of this arrangement is that unless 
cases are submitted on briefs without oral 
argument cases from outlying counties 
often have to wait for a year or more be- 
fore they can be heard and decided. Cases 
in Suffolk and the neighboring counties, if 
tried in January, February or later, cannot 
ordinarily be heard in the appellate court 
until the following October or November. 
The council recommends that the full 
bench should sit in Boston for the hearing 
of cases from all counties, that special 
days be assigned for cases from the more 
distant counties in order that lawyers com- 
ing from a distance may not be kept wait- 
ing in Boston, and suggest that it would 
be advantageous if the court could sit for 
the first two weeks more or less of each 
month in the year except in summer if the 
work of the court could be so arranged in 
order that cases from any part of the 
Commonwealth might be argued as soon 
as their records are ready. 

The council also renews its recommenda- 
tion of last year that the requirement for 
reducing the record of the trial.to narra- 
tive form, which delayed the Sacco-Van- 
zetti case for two or three years, be 
abolished and that the practice be sub- 
stituted of using copies of the stenographic 
record of the trial except such portions as 
both parties agree may be omitted. 

A material increase in the entry fees in 
the Superior Court is again recommended 
as an effective method of discouraging 
speculative litigation for insufficient cause. 
To further reduce congestion in the Su- 
perior Court and undue expense to the 
public, it is recommended that an action 
at law for any amount may be brought in 
the district courts with a right in the de- 
fendant to remove the case to the Superior 
Court if it involves an amount above the 
present limits, for trial either with or 
without jury. <A strong reason for this 
recommendation appears in the estimate of 
the relative operating cost per entry in the 
Superior Court of $66.45 as against $4.35 
in the Boston Municipal Court and a cost 
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per trial of $415.44 in the Superior Court 
as against $45 per trial in the Boston 
Municipal Court. These figures speak for 
themselves and the council believes that 
if parties are satisfied to try a case of any 
amount in the court which is less ex- 
pensive for the public they should be al- 
lowed to do so and that, as to those cases 
which constitute the great bulk of the 
entries in all trial courts which are never 
tried and involve mainly clerical work, the 
council believes that the public has a right 
to expect that such cases shall be disposed 
of in the court in which the clerical ma- 
chinery is less expensive to the taxpayer. 

The present congested condition of the 
Suffolk County Court House is referred to 
as “‘the worst in the Commonwealth and 
an obstacle to the administration of jus- 
tice.”” The larger part of all litigation in 
the Commonwealth takes place there. 
Legislative action for increased accommo- 
dations is urged and in the meantime it is 
suggested that rooms for the more press- 
ing needs requiring little or no making 
over be leased by the county in office build- 
ings as near the court house as practicable 
for temporary quarters. 

The legislature requested reports upon 
three special subjects: 

First, on the suggestion that in criminal 
cases, “except those growing out of the 
killings of human beings,’’ a verdict by 
eleven jurymen should be sufficient. The 
council refers to the extended debate in 
the constitutional convention of 1917 upon 
the subject of majority verdicts and, after 
further discussion, state their opinion that, 
“The interest of justice will be better 
served and the confidence of the public 
better assured in the long run if the prin- 
ciple of unanimity is adhered to’’; 

Second, on the suggestion of Governor 
Fuller that the courts should be given 
authority to stay execution of the death 
sentence while judicial questions are still 
pending, instead of the present law which 
requires the governor to act in the matter. 
The council recommends that this author- 
ity be conferred upon the Supreme Judicial 
Court and states their opinion that no con- 
stitutional amendment is needed for this 
purpose because the power of the governor 
would not be restricted in any way by a 
statute authorizing such action by the 
court pending the decision of judicial 
questions; 

Third, as to the suggestion that the 
words “willfully or negligently’’ should be 
added to the statute which makes it a 
crime to “‘operate a motor vehicle so that 
the lives or safety of the public might be 
endangered;”’ after discussion of the effect 
of the present law, the council recom- 
mends that the word “‘negligently’”’ should 
be inserted in the statute. 

An important section of the report deals 
with the subject of delays in capital cases. 
It is pointed out that much of the delay 
in the Sacco-Vanzetti case was due to the 


121 


requirement of the narrative bill of ex- 
ceptions and that, although it is not gen- 
erally understood by the public, the legis- 
lature removed that cause of delay in cap- 
ital cases by a statute of 1925. 

Another cause of delay is referred to 
as the act extending the time for motions 
for new trial which was passed in 1922. 
The council recommends that the limit of 
one year, which existed before 1922, be 
restored. 

The question whether the earlier prac- 
tice of requiring two judges of the Su- 
perior Court to sit in murder cases should 
be restored and other suggestions are dis- 
cussed. The plan is favored of continuing 
the practice of trial before one judge but 
extending the scope of the appeal to the 
Supreme Judicial Court in capital cases so 
that court shall have the same powers as 
are provided by the statutes of New York 
of reviewing fully every judicial act of a 
trial judge including acts of discretion, 
such as the decisions on motions for a new 
trial on the ground that the verdict was 
against the weight of the evidence or de- 
cisions on the sufficiency of alleged newly 
discovered evidence to warrant a new trial. 
It is also stated that, “There should be 
one appeal as of right in a capital case, 
but there need be no more.”’ In view of 
the interest in this subject, the draft of 
the statute to carry out these recommenda- 
tions is as follows: 


Draft Act in Regard to Appeals in Capital 
Cases Recommended by the Judicial 
Council 

In a capital case the entry in the 
Supreme Judicial Court shall transfer 
to that court the whole case for its 
consideration of the law and the evi- 
dence, and the court may order a new 
trial if satisfied that the verdict was 
against the law or the weight of the 


evidence, or because of newly dis- 
covered evidence, or for any other 
reason that justice may require. 


After the entry of the appeal in a cap- 
ital case and until the filing of the 
rescript by the Supreme Judicial 
Court motions for a new trial shall be 
presented to that court and shall be 
dealt with by the full court which 
may itself hear and determine such 
motions or remit the same to the trial 
judge for hearing and determination. 
If a motion is so remitted or if any 
motion is filed in the Superior Court 
after rescript, no appeal shall lie from 
the decision of that court upon such 
motion unless the appeal is allowed 
by a single justice of the Supreme Ju- 
dicial Court on the ground that it 
presents a new and substantial ques- 
tion which ought to be determined by 
the full court. 

The report contains an extended dis- 
cussion of the problems of the Supreme 
Judicial Court and sixteen different plans 
which were suggested to the council are 
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stated. They are then taken up and dis- 
cussed separately with an expression of 
opinion in regard to each of them. 

The council advises against an inter- 
mediate appellate court or ‘an appellate 
division of the Superior Court. It ad- 
vises an increase in the numbers of the 
Supreme Judicial Court on the ground 
that: 


“The court has stood as a small 
court for over one hundred and forty 
years, and as such, with the longest 
continuous existence of any court in 
the country, it has acquired a deep- 
seated respect and prestige in the 
minds of the people of Massachusetts, 
which we believe to be one of the 
greatest elements of strength and 
value in the government of the Com- 
monwealth in the interests of all the 
people. We believe it would be a 
serious mistake to enlarge the num- 
ber of this court.”’ 


It is also pointed out that an increase 
in the numbers of that court by even one 
judge would at once increase the majority 
needed for the decision of cases under the 
traditional practice from four to five. The 
present number of the court is seven. 


A majority of the council recommends 
“after much consideration and discussion’’ 
legislation relieving the Supreme Judicial 
Court of all its nisi prius jurisdiction ex- 
cept admission to the bar and disbarment 
or other discipline of attorneys. Mr. 
Frederick W. Mansfield dissents from this 
recommendation for reasons stated and - 
Judge Corbett reserves his right to dis- 
sent. This is a subject which has been a 
matter of discussion for many years and 
upon which there has been much disagree- 
ment among members of the bar. The 
reasons for and against the plan are 
clearly stated in the report for public con- 
sideration. All agree that the justices of 
the Supreme Judicial Court are at present 
overburdened with the pressure of work. 
The practical question is what is the best 
method of relieving them of some of the 
pressure so that the court may function 
better as a court of last resort. Under 
the plan recommended by the majority of 
the council, single justice sessions of the 
court would be discontinued, all equity 
cases would be brought in the Superior 
Court, and all prerogative writs not in 
the nature of, or incidental to, appeals, 
would also be heard in the Superior Court. 
Writs of mandamus, prohibition and cer- 
tiorari directed to a lower court and fall- 
ing within the original supervisory juris- 
diction of a court of last resort would be 
dealt with by the full bench of the Su- 
preme Judicial Court, instead of in a single 
justice session. It is stated that all the 
justices of the Supreme Judicial Court be- 
lieve that the single justice sessions should 
be abolished. The more detailed discus- 
sion of the reasons of the majority and of 
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Mr. Mansfield’s dissent are too long to 
quote, but deserve careful consideration. 

Slight changes in the statutes are rec- 
ommended to authorize the court to ab- 
breviate its methods of decision of cases 
and to reduce the volume of published re- 
ports of opinions. 

Attention is called to the inadequate 
working quarters of the Supreme Judicial 
Court and it is stated that, “It would be 
just as reasonable to expect a joiner to 
do good work with antiquated tools which 
he is not allowed to keep sharp” as it is 
to expect that court to do its best work 
under conditions in the Suffolk County 
Court House when outside of the court 
house since the latter part of the nine- 
teenth century the bar and other active 
bodies have found it necessary to adapt 
their working conditions to the change in 
the amount and character of work to be 
done. 

One other subject upon which the coun- 
cil is not unanimous is the proposal to 
repeal the statute which prevents a trial 
judge from expressing to a jury any opin- 
ion on the facts of a case even though he 
makes it clear to the jury that they are 
not in any way bound to follow his opin- 
ion, but are to make up their own minds 
and to consider any view which he may 
express merely for what it is worth. This 
was the practice in Massachusetts before 
1860 and is today the practice in the Fed- 
eral courts. The majority of the council, 
for reasons which are stated at length 
recommend the repeal of the statute so 
that the practice in the state courts shall 
be restored to what it was before 1860 and 
what it is today in the Federal Courts. 
Mr. Frederick W. Mansfield also dissents 
on this recommendation and Judge Prest 
reserves his right to dissent. Mr. Mans- 
field’s reasons are expressed at length in 
the report. This question, like the ques- 
tion of abolishing equity sessions of the 
Supreme Judicial Court, is one which has 
been much discussed and upon which 
judges and lawyers have disagreed. The 
reasons for and against the plan are stated 
clearly for public consideration. 

The following quotation indicates briefly 
the reasons for the recommendation of 
the majority: 


“A majority of the council be- 
lieves that as time goes on it is more 
and more important to honest, poor 
litigants who cannot, or do not, have 
as shrewd, able and skilful lawyers 
as their opponents, that there should 
be a competent unmuzzled judge on 
the bench whose sole duty is to do his 
best to see that justice is done im- 
partially. This is our understanding 
of the common law function of a 
judge in accordance with the best 
traditions of the profession and of the 
public service. . . . 

Jurymen are drafted from their 
private affairs, often at serious loss 
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to themselves. If called upon to de- 
cide any important and difficult ques- 
tion outside of a court room, we be- 
lieve that practical men would expect 
to hear what a trained man, specially 
employed to sit with them and listen 
to a case fairly, thought about it in 
order that they might consider his 
views before making up their own 
minds. We do not see why men 
should not have the same assistance 
inside of a court room. The question 
seems to us one upon which the judg- 
ment of the laymen of the community, 
who serve on juries, is likely to be as 
good, if not better, than that of 
lawyers. .. . 

The right to jury trial, guaranteed 
by our constitution, contemplates a 
trial before citizens of the same vigor- 
ous intelligence as of old, who can be 
trusted to listen to the judge’s views 
if he feels that the case calls for a 
statement of them, and at the same 
time to follow his direction that they 
must make up their own minds and 
that it is their own judgment which is 
to govern ‘ We believe that the 
statute of 1860 is a reflection upon 
the brains, courage and good sense of 
those of our people who are subject 
to jury duty, and that it should be 
repealed. It should not be left to 
partisan lawyers alone to deal with 
the facts, especially as the skill of 
one may greatly outweigh that of his 
opponent. The jury should have all 
the assistance in arriving at a just 
verdict which may be given them by 
the only trained and impartial mind 
participating in the trial.”’ 

Mr. Mansfield, in his dissent, believes 
that the change is unnecessary and inad- 
visable. He says: 

“IT am not impressed by the argu- 
ment that under our present law the 
judge is ‘muzzled.’ He has a right to 
comment on the testimony even now 
and as a practical matter it is usually 
a very dull judge who cannot, and 
does not, intimate to the jury what 
his opinion is of the evidence. But 
whether the judge is muzzled or not 
under the present law I very much 
fear if it is changed that the result 
will be to take the muzzle off the 
judge and put it on the jury.’”’ 


Another matter which has been much 
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discussed in recent years is whether special 
justices of the district courts should be 
allowed to continue to practice before 
other judges in the same court in which 
they are special justices. The council 
states that they consider the present prac- 
tice allowing it a serious blemish in our 
judicial system which breeds distrust of 
the courts. They express the opinion that 
the whole practice should be stopped. The 
difficulty with stopping it absolutely at the 
present time is that in some of the smaller 
judicial districts in the state the compensa- 
tion provided for a special justice who 
only sits when the regular justice calls 
him in is such that it is supposed to be 
impracticable to secure competent special 
justices unless they are allowed to prac- 
tice in the court in their own district. 
While recognizing this practical difficulty 
in small districts, the council expresses 
their opinion that there is no such diffi- 
culty in large districts and that a start 
should be made by legislation stopping 
the practice in all districts except those 
smaller ones where it is clear at present 
that such legislation would prevent the 
community from having proper judicial 
service. 


The council also recommends an act to 
extend the rule-making power so that the 
courts may provide for declaratory judg- 
ments. 


Various other subjects are dealt with 
including a reversed recommendation to 
allow waiver of jury trial in criminal cases 
other than capital cases. 


In the Appendix are statistical tables 
containing information as to the business 
of the various courts and reprints of four 
articles bearing on different matters relat- 
ing to subjects discussed in the report. Of 
these articles, one is by Mr. Justice Malt- 
bie, of Connecticut, giving an account of 
the practice of criminal trials without 
juries at the request of the defendants in 
that state and the opinion of the bar in 
regard to it. Another is an article by 
Professor Sunderland on, “‘The Problem 
of Appellate Review.” There is an ac- 
count by Lord Chief Justice Hewart of the 
organization and function of the English 
Court of Criminal Appeal. The last is a 
paper containing suggestions by Edward 
F. McClennen, Esq., of the Boston Bar, 
relative to the problem of the Supreme 
Judicial Court. 








Book Review 


Forms or Inpivipvauiry: An Inquiry 
into the Grounds of Order in Hu- 
man Relations. By KE. Jordan, 
Professor of Philosophy at Butler 
University. Indianapolis: Charles 
W. Laut and Co.: 1927: pp. 
ix+-469. 


Not in a generation has there appeared 
a more important work on legal philosophy 
than this. The book is the product of long 
reflection on the disorder which appears in 
human relationships in which the individ- 
ual whose importance is exalted in ethical, 
legal, and economic theory, is, in the fact, 
submerged in a super-human mechanism 
of human society. This fact impressed the 
suggestion of a transfer of values from the 
individual of flesh and blood to the super- 
human corporate individual. Rejecting the 
principle of interest and subjectivity the 
effort is made to unify natural and mental 
facts in a logical unity of cultural objects 
as an objective principle of purpose. 

Individuality, according to the author’s 
view, is a corporate entity involving an 
order or organization of fact. Natural 
and artificial persons are different stages 
of individuality and are identical in prin- 
ciple. Personality, in which rights inhere, 
is not necessarily the natural person. The 
author might have said with complete 
technical, as well as philosophical, justifi- 
cation that the natural person is never 
the carrier of rights and litigations. The 
assumption which runs through the entire 
work is that legal theory requires unique- 
ness as an essential attribute of individu- 
ality. This is erroneous. Legal theory is 
itself a growing institution. Until very 
recent times, no doubt, the view prevailed 
that the natural person is the center of all 
legal value but that view is not a neces- 
sary one nor even is one that can today 
be attributed to legal theory without quali- 
fications. 

The position taken by the author ra- 
tionalizes the program of Doguit who 
would abolish rights entirely. The author 
has succeeded so far in abolishing the in- 
dividual of the Garden of Eden that not a 
trace of him can be found in the test 
tubes of sociology, ethics, economics, bi- 
ology, or law. Incidentally, with the dis- 
appearance of homo sapiens, the fields of 
research that were concerned with him 
remain only as charred and leafless stumps 
in a hideous landscape. It is true that for 
this scene of desolation the author has 
substituted a beautiful picture of logically 
ordered structures called corporations 
which satisfies all the esthetic needs of the 
seul. True it is, also, that the author has 
not removed entirely all sense of dis- 
quietude in passing from a world of hu- 


man beings to a realm of impersonal and 
objective will but that difficulty which the 
author himself has been candid enough to 
suggest, may properly be left to the solu- 
tion of metaphysicians. 


It would be perilous to predict the future 
forms and development of society but in 
the face of the existing distribution of 
human forces the program outlined is, in 
certain respects, too idealistic for prac- 
tical realization. It might sooner be ex- 
pected that human society will reach a 
stage where law, as based on physical 
force, will vanish from the world (and 
that perhaps is what the author means) 
than that the existing processes will be re- 
versed. Moreover, the ends which are sug- 
gested as desirable may be attained with 
the present armory of technical devices. 
Property and contract may become as cor- 
porate as the author would have them, and 
as speedily as human society can assimilate 
the needed changes, without the destruc- 
tive and disturbing annihilation of per- 
sonateness (considered as Kelsen and 
others treat it) as a conceptional point of 
reference in the distribution of legal val- 
ues. Legal science has already attained 
the stage where operating with technical 
ideas familiar in the art of law, the process 
of socialization may be attained in an or- 
derly way. If the author who is not a 
lawyer has not discovered this fact in his 
painstaking and competent investigation 
of juristic literature, the fact does not in 
the slightest way detract from the out- 
standing merit of his book. 


It is not easy to read either from the 
standpoint of substance or of form, but in 
spite of this its indictment of the legal 
establishment is such as cannot be ignored 
by the legal profession. It forcibly pre- 
sents the need, if not of a revaluation of 
our basic ideas of policy and justice, at 
least of a reconsideration of them. There 
can be no doubt that a uniqueness and 
absolutism have been attributed to the idea 
of individuality which is not warranted 
either factually or speculatively. Our law 
is definitely in a transition stage where it 
is being affected by undercurrents power- 
fully felt but only vaguely understood. 
This process needs to be rationalized and 
the great task of legal philosophy is to 
provide the constitutional structure upon 
which a logically coherent and workable 
legal theory can be constructed. The 
Stammlerian solution attempts to arrive at 
unity through atomism. The Kohlerian 
system submerges the individual in a pan- 
theistic evolution leading to progress. 
Jordan, on a basis of logical positivism, 
begins with unity and in so beginning has 
achieved a non-metaphysical construction 
of institutionalized individualities harmoni- 
ously integrated in a system of objective 
purpose. Incidentally, the author has fur- 
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nished the intellectual and philosophical 
groundwork for juristic theorizing on the 
relative values of individual and social 
rights. In spite of his over-modest dis- 
claimer, the author has created an essen- 
tially new and original theory of social 
institutions. He has not, unfortunately, 
succeeded in making his theory quickly 
familiar. There is no evidence, indeed, 
that the learned author has made the 


slightest concession to the limitations of a 
mind untrained in and unadjusted to 
philosophical discourse. It is not unlikely 
that for a profession as unphilosophical 
(and perhaps even anti-philosophical) as 
that of the law, the merits of this solid 
work will need to be made apparent by 
means of a Dorsey-Durant-Van Loon-Wells 
type of popularization. 
ALBERT KocourREK. 
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